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THOMAS J. -- 
 
[1] I have convicted the Accused of the offences of first degree murder and have 
sentenced him to life in prison.   
 
[2] These are my reasons on the issue of admissibility of evidence, in case the Accused 
decides to follow the special appeal route to the Kingston Supreme Court under s. 45.2 of the 
Kingston Criminal Code.   
 
[3] They will be brief reasons, which will suffice given the Kingston Supreme Court’s 
rejection of all of the Supreme Court of Canada’s adequacy of reasons case law, and the 
special standard of review of factual findings, set out in s. 45.3: “The Supreme Court may 
draw whatever inferences from the evidence that it considers appropriate. 
 
[4] On the evening of October 12, 2008, four teenagers gathered in a forest near Kingston, 
Ontario.  There, they drank beer and wine and shared some LSD.  Between 8:00 p.m. and 
8:30 p.m. the 18-year-old appellant, John Graham, and the 17-year-old victim, Susan Jackson, 
left the group.  When he arrived at his home between 11:45 p.m. and midnight, the appellant was 
obviously cold, shaken and wet from the upper thighs down.  He was cut above one eye, and had 
mud and grass on his pants.  The explanation he gave for his condition was that he had been in a 
fight with five people.  He was a tough man, very athletic, and was involved in amateur boxing.  
The occasional street fight was not a rare occurrence for him. 
 



[5] Susan Jackson was found six days later in Moody Creek next to a bridge some 300 to 
400 metres from where she had last been seen by the group.  An expert placed the time of death 
between 10:30 p.m. and 11:30 p.m. on October 12, 2008.  A motorist and his passenger saw 
Susan on the bridge with a male companion around 10:15 p.m.  Between 11:45 p.m. and 
midnight, another motorist positively identified the Accused, walking on a public road that led to 
the bridge.  Mud was observed on the Accused’s pants from above the knees down to his feet. 
The autopsy revealed that the cause of death was not drowning but rather a wound or wounds to 
the head.  Semen was found in the victim’s vagina and a human bite mark had been left on her 
abdomen. 
 
[6] On October 19, 2008, the Accused was arrested for the murder of Susan Jackson.  At the 
time of the arrest, the appellant retained counsel.  He was transported to KPP headquarters in 
Kingston where he was met by his lawyers.  His lawyers had the opportunity to speak with the 
Accused privately and advised him to remain silent and not to cooperate in any way in the 
gathering of evidence. 
 
[7] The police told the lawyers that they wished to take hair samples and teeth impressions 
and to question the Accused.  After spending over two hours with the Accused, the two lawyers 
gave a letter to the police which read as follows: 
  

This is to confirm that we are representing the above young person who 
we understand has been arrested for murder. 
  
This is to confirm that we have advised this young person that he is not to 
consent to provide any bodily samples whatsoever including hair and or 
teeth imprints to you or anybody else. 
  
This is also to confirm that he has been advised not to give any statements 
to you or anyone else concerning your investigation into the death of 
Susan Jackson.  He is not to talk to you at all without one of the 
undersigned being present. 

  
[8] The letter was signed by “Mary Palmieri,” one of the lawyers.  On the instructions of 
Mary Palmieri, the Accused wrote on the letter “This is my wish” and signed it.  In the presence 
of the police, Mary Palmieri verbally told the Accused “not to say anything, not to do anything, 
not to physically lash out or resist and not to fight in any way” and, because of the letter, “it will 
all be fine.” 
  
[9] Notwithstanding this letter, once the lawyers left, the KPP asked the Accused if he 
wished to reconsider and allow them to take certain samples, painlessly.  At the time, the 
Accused was seated comfortably in a holding room, but was surrounded by four male officers 
and one female officer who were standing up.  One officer, James Hughes, made the request.  
The Accused paused.  He could hear yelling and banging in the room next to him.  The officers 
remained silent.  Constable Hughes said, “You have a free choice, but choices have 
consequences.”  The Accused asked whether he would be hurt if he refused.  Constable Hughes 
replied that it was “the policy of the police force not to use violence,” but “lack of cooperation is 



always something that judges and juries and sometimes others hate.”  There was a pause of about 
thirty seconds during which the yelling and banging in the next room continued.  At the end of 
the thirty seconds, Constable Hughes said, “That noise has nothing to do with you, but it’s 
always easier to just cooperate.” 
 
[10] The Accused allowed the samples to be taken by conducting himself in a certain way.  
What happened is that the police approached him and the Accused did not react in any way – no 
pulling back from the police, no turning of his body or any part of it, no words, no gestures, and 
no resistance.  A sergeant took scalp hair samples by passing a gloved hand through the 
appellant’s hair, as well as by combing, clipping and plucking hairs.   
 
[11] The Accused was asked to expose himself and pull out some of his own pubic hair, in the 
presence of the five officers.  He asked why, got no response, but slowly and reluctantly did so.  
Plasticine teeth impressions were then taken. 
 
[12] Then, in the absence of the Accused’s lawyers, a constable interviewed the Accused for 
an hour in an attempt to obtain a statement.  Although the Accused did not say anything, he 
sobbed throughout the interview; obviously the pressure was getting to him.  The Accused asked 
to speak again to his lawyer, at which point the interview ended and he was permitted to make 
the telephone call.  While waiting for his lawyer to arrive, the Accused asked to use the 
washroom.  Escorted by the constable, he did so.  As the Accused was leaving the washroom, he 
used a tissue to blow his nose and threw the tissue in the waste bin.  The tissue containing 
mucous was seized by the constable and subsequently used for DNA testing. 
  
[13] When the Accused’s lawyer arrived at the headquarters he objected to the actions taken 
by the KPP with respect to the Accused.  Yet, after the lawyer left, the sergeant brought the 
Accused into an interview room and, once again, attempted to obtain a statement.  No statement 
was given.  There was no banging or noise at this time. 
 
[14] By this time, a dentist attended at the KPP detachment and took impressions of the 
Accused’s teeth, in a painless procedure which took two hours.  More head and pubic hair was 
taken from the Accused, as well as a saliva sample and buccal swabs.  Constable Hughes 
testified that the KPP believed that this was part of the Accused’s earlier “consent.” 
 
[15] The Accused was charged with first degree murder.  The Accused objects to the 
admission of all evidence obtained from the appellant’s detention, most of which was subjected 
to DNA testing in order to establish identification: the head and pubic hair, the saliva sample 
(which was), the buccal swab results (same relevance), and the tissue from the washroom.  Also 
sought to be excluded from evidence are the teeth impressions, relevant to the bite marks found 
on the victim.   
 
[16] This is all the evidence I had before me.  The Accused did not offer any evidence. 
 
[17] I recognize that the Supreme Court of Canada has recently changed the test for exclusion 
of evidence under the Charter but this is of no consequence.  What we have here is reasonable 



police conduct and powerful real evidence that was conclusive of guilt.  I ruled the evidence 
admissible and so I did not have to rule on issues concerning ss. 7, 8 and 10 of the Charter. 


