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[1] Thisis an appeal from the decision of Forly J. of the Superior Court of Justice on
October 12, 2007. On that day, at the conclusion of a hearing that the Appellants did not
attend (although properly served), Her Honour found the Appellants to be in contempt
against a decision of the Kingston Human Rights Tribunal (the “ Contempt Proceeding”).
Thisis also an appeal from a second decision by Forly J. on October 19, 2007. Her Honour
dismissed a constitutional challenge brought by the Appellants against s. 13 of the Act based
on s. 2(b) of the Charter (the “Constitutional Proceeding”). The Contempt Proceeding and
the Constitutional Proceeding were heard as separate proceedings, as were the appeals
therefrom, and these reasons will suffice as reasons for judgment in both appeals.

[2] The evidence in the Constitutional Proceeding showed that the Appellant Party
isaregistered political party. It hasrunin five Kingston general elections. It isalawful
political party in every respect. The central plank in its election platforms has been to
preserve Christian practices in Kingston society. It has engaged in many press conferences
and protests. These include protests against department stores that open on Sunday and
protests against businesses owned by individuals of other religious faiths that open on
Sunday. Sunday isthe "day of rest" under the Christian calendar.

[3] | accept, from the material filed by Mr. Davis in the Constitutional
Proceeding, that a central tenet of the Christian faith is evangelism -- the seeking out of new



adherents and the public manifestation of the Christian faith.
[4] The other Appellant, Mr. Davis, is the President of the Christian Party.

[9] On September 14, 2006, the Kingston Human Rights Tribunal, acting under the
Kingston Human Rights Act, R.S.C. 1990, c. K.34 (which isthe samein all material respects as the
Canadian Human Rights Act) heard a complaint brought by the Kingston Human Rights
Commission. The complaint was against the Christian Party and its President, John Davis. The
complaint was that the Appellants had contravened the Act by engaging in adiscriminatory practice
asdefined in s. 13(1) of the Act, specifically, the tel ephonic communication of matter that islikely
to expose persons identifiable on the basis of race and religion to hatred or contempt.

[6]  Section 13(1) reads asfollows:

13. (1) Itisadiscriminatory practice for a person or agroup of persons acting in concert to
communicate telephonically or to cause to be so communicated, repeatedly, in whole or in
part by means of the facilities of atelecommunication undertaking within the legidative
authority of Parliament, any matter that islikely to expose a person or personsto hatred or
contempt by reason of the fact that that person or those persons are identifiable on the basis
of aprohibited ground of discrimination.

[7] The Tribunal found that the Appellants had instituted a tel ephone message servicein
Kingston whereby any member of the public could dia atelephone number and listen to apre-
recorded message of approximately five minutesin length. Over atwo-year period beginning in
mid-2003, sixteen different messages had been disseminated in this fashion, each one having been
drafted and recorded by Mr. Davis. The Tribunal described these messages (at para. 34 of its
decision) asfollows:

As part of a"Make Mudims Margina" campaign, 16 messages were made. The theme of
these messages was that there was a conspiracy by Mudimsto "de-Chrigtianize" Kingston
society by infiltrating Kingston's schools and media. The conspiracy was afurtive and
sneaky one that has not been uncovered to date because of the Mudlim influence over the
media, as witnessed by their successin Europe and in Canada preventing pictures of the
prophet Mohammed to be published. Action must be taken now before they repeal the few
Sunday closing laws that remain, before all social cohesion and shared values arelost, and
before Kingston'simmigration laws are liberalized to the point where the Christian mgjority
(currently 64% of al persons professing ardligious faith) are reduced to a minority and
Musdlims control the Kingston Legidature. "Our way of life...our culture...our political life -
they are al under threat! One need only seethat in Mudlim nations, democracy is crippled,
and violence prevails. Keep the Mudlims on the margins!” Certain Mudlim candidates for
MPP in the next el ection were specifically named and were criticized as "threatening our
way of life."

[8] The telephone service which supplied the messages in question was financed from time
to time by the Appellant Party. Both Appellants attempted to make the message service known by
distributing cards among individuals and crowds and by dipping these cards under doorways. The



cards bore the registered "officia™ symbol or logo of the Christian Party used in the elections and a
statement encouraging recipients to dial the number.

[9] After examining the content of the appellants messages and hearing evidence from a
number of witnesses, the Tribunal held that the appellants had engaged in a discriminatory practice
as defined by s. 13(1). One key witness, whose evidence was accepted by the Tribunal, was Adia
Mhani, aperson of Mudlim faith, who dialed the number and listened to a single message. She
testified:

| dialed in, and was horrified by what | heard. It was so hateful. | wanted to set up my own
messaging service and describe the horrors that Christians have caused throughout the ages,
but I think that would make Muslims an even bigger target. Instead, | wrote my MPP and
registered a protest that way.

[10] There was no evidence before the Tribunal of any increase in hatred towards Mudlims
generaly. The popular support for the Christian Party in polls went down by half since the
campaign started.

[11] The Tribunal concluded, in itsjudgment dated September 30, 2006:

Mr. Davis and the Christian Party have communicated telephonically or have caused to be
so communicated, repestedly, messages in whole or in part by means of facilities of a
telecommuni cations undertaking within the legidative authority of the Kingston
Legidature. Although some of the messages by themsealves are somewhat innocuous, the
matter for the most part that they have communicated, we believe, islikely to expose a
person or personsto hatred or contempt by reason of the fact that the person isidentifiable
by race or religion. In particular, the messages identify specific individuals by name. . . and
we believe that the remarks about those individuals have alikelihood of exposing them to
hatred or contempt, merely on the basis that they are said to be Mudlim. Moreover, we hold
that the messages in question not only expose identified individuals but persons generdly to
hatred or contempt by reason of the fact that those persons are identifiable asMudims. We
therefore find that the complaints are substantiated.

[12] Having cometo this conclusion, on September 30, 2006 the Tribunal ordered the
appellantsto cease and desist their discriminatory practice. The Appellants, incidentally, although
served with the complaint and invited to attend the Tribunal hearing and present evidence and
argument, did not do so. Inthe Constitutional Proceeding, they filed evidence stating that, without
the benefit of any legal advice, they “did not attend the Tribunal’ s hearing in order to make a protest
against ‘the assault on [our] religion” and to make a statement against s. 13.” The Tribunal, without
the benefit of the Appellants' participation, after receiving the evidence and submissions of the
Commission, made the following order on September 30, 2006:

Therefore, we order [the Appellants] to cease their discriminatory practice of using the
telephone to communicate repeatedly the subject-matter that has formed the contents of the
tape-recorded messages referred to in the complaints. We aso order [the Appellants] to pay



the Commission's costs of investigating and prosecuting the complaint, which we
understand to be $47,345.00. We add a symbolic surcharge of $1,000 to this, to express our
revulsion for this sort of hate speech.

[13] This order, along with the entire decision of the Tribunal, was filed with the Kingston
Court Registry and entered in the order and judgment book of the Superior Court of Kingston. Asa
result, under s. 43(1) of the Kingston Human Rights Act it could be enforced as a court order. The
Appellants, without legal representation, started the Constitutional Proceeding (a brand new
proceeding) in the Superior Court of Justice soon after they received the decision and order of the
Tribunal.

[14] In spite of the Tribunal order, the Appellants continued their messages and, in the
Contempt Proceeding (triggered by application of the Commission on February 21, 2007), Forly J.
found the Appellantsin contempt (in their absence, despite being properly served and notified). The
Appellants declined to show up to the hearing of the Contempt Proceeding, despite being served,
because, according to Mr. Davis (in an affidavit filed before Forly J.), "We have a court proceeding
[the Congtitutional Proceeding] underway and we want to test the validity of this monstrous
kangaroo court called the Human Rights Tribuna and we decline to obey the Tribunal order, asit is
invalid, and complianceis against our political principles.”

[15] In the Contempt Proceeding, Forly J. imposed a $5,000 fine on the Appellant Party
and a one year sentence of imprisonment on Mr. Davis, but suspended the contempt order (and its
attendant penaties) on the condition that the appellants thereafter discontinue the discriminatory
practice identified by the Tribunal. The messages have not stopped. The Appellants continued the
Constitutiona Proceeding.

[16] In their appeals, the Appellants challenge the Tribunal's order, s. 13 of the Act, and
Forly J”’ s judgment in the Contempt Proceeding on the basis that they offend s. 2(b) of the Charter.

[17] Sometimes reasons for judgment can be brief, and thisis one such circumstance. | find
that s. 13, the Tribunal’ s order, and Forly’ s judgment in the Contempt Proceeding to be
condtitutionally valid, on the basis of Canada (Human Rights Commission) v. Taylor, [1990] 3
S.C.R. 892. Section 13isvalid, and the Tribuna’sorder isvalid. The Appelants should have
complied with that order and did not, and so the judgment in the Contempt Proceedingsis valid too.

[18] Therefore, | dismiss the appeal with costs.



