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PART I - OVERVIEW

1. This is the Appellants’ response to the Respondent’s request for an order allowing it to

file a 15 page reply to various interveners and for 15 minutes of additional oral argument.

PART II - ISSUES

2. Should the Respondent (“CLA”) be granted the right to file a reply factum and/or

additional time for oral argument?

PART III - ARGUMENT

1. The CLA’s request for a reply factum

3. Although the CLA has not filed in its motion materials a draft reply factum, the
Appellants do not oppose the CLA’s request to file a short reply on the first two topics it
identifies in paragraph 7, which relate to solicitor-client privilege and to the case of Canada
(Privacy Commissioner) v. Blood Tribe Department of Health 2008 SCC 44 (released after the
Respondent filed its factum). In addition, subject to the outcome of the Appellants’ motion to
strike certain paragraphs of the Information Commissioner of Canada (“ICC”) factum, the
Appellants do not oppose the CLA’s request to file a reply to the ICC’s new argument, as long as
the Appellants are also granted permission to file a reply on this issue. If the Appellants’ motion
to strike portions of the ICC factum is granted, there is no need for either the Appellants or

Respondent to reply to the ICC factum.

4. The Appellants oppose the CLA’s request to file a reply on the topics listed in the other 6
bullet points in paragraph 7 on the ground that it is not the practice of the Court to permit wide-
ranging replies' — a substantial concern here that is heightened by both the fact that the CLA asks
for 15 pages of reply and the fact the CLA’s motion is not accompanied by a draft factum. If the
Appellants’ motion to strike the ICC factum is denied, the CLA will have already supplemented
its 40-page factum on appeal by adopting the IPC’s 20-page appeal factum. Finally, the fact that
the intervenors filed their factums after the Respondent does not entitle the Respondent to a reply

! The CLA also propose replying on inter alia: the scope of the democracy principle, the alleged convention of
secrecy in Canada, 8.1 of the Charter, s. 2(b) of the Charter, “the alleged lack of rights by the public to review
documents relevant to police or prosecutorial discretion”, comumon law access to government information, and
“attitudes evident in all interveners’ memoranda about the purpose of access to information, its scope, and the
alleged need for government secrecy”. See para. 7 of the Respondent’s factum for the full list of proposed topics.



factum - just as the Appellants have not received a right to file a reply to the Respondent’s

factum (despite the fact that it was filed after the Appellants’ factum).

2. Time for Oral Argument

5. The CLA has requested 15 minutes of additional time for oral argument. The Appellants
take no position on this request but assert that, following the practice of this Court, if any
additional time is granted to the CLA, the Appellants should be granted equal time. It is true that
there are more interveners on the side of the Appellants — however, to the knowledge of the
Appellants, this has never been a cause for giving one party more time than the opposing party.
In provincial courts of appeal, appellants are given significantly more time than respondents in
recognition of the fact that they must spend some time setting the stage for the appeal.” While
the Appellants are not asking for more time than the Respondent, the Appellants should not be

given less time.

3. The Respondent’s request to file a document

6. The Respondent secks leave to file a document from the Public Record before the
Divisional Court. While this document is entirely irrelevant if the Appellants’ motion to strike

certain parts of the ICC factum is granted, the Appellants consent to the filing of this document.

PART IV — SUBMISSION ON COSTS

7. The respondent submits that there should be no costs on this motion.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

DATE: NOVEMBER 14, 2008
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PART V - TABLE OF AUTHORITIES

Cases Cited

1. Canada (Privacy Commissioner) v. Blood Tribe Department of Health, 2008
SCC 44

at para.
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PART VI - LEGISLATION

Canadian Charter of Rights and Freedoms s. 1 and 2(b)

at para.



