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MEMORANDUM OF ARGUMENT

PART I - OVERVIEW AND FACTS

1. The appellants submit that the Commissioner should be denied standing to address the
constitutional issue before this Court. They argue that the Commissioner: (1) was not permitted to
speak to the merits of the constitutional issue below; (ii) has no standing to address argument to the
constitutional issue; (i11) will not add to a fully informed adjudication of that issue; and (iv) has filed

a factum which exceeds the limits of tribunal standing and exhibits partisanship.

2. The Commissioner respectfully submits that she has standing to make submissions on the
constitutional validity of her enabling statute grounded in the Court’s recent jurisprudence. She asks

that the motion as it pertains to the Commissioner be dismissed.

A. The Commissioner had standing to make constitutional submissions in the courts below

3. The allegation that the Commissioner was denied standing to make oral submissions on the
merits of the constitutional issue in the courts below is simply incorrect and unsubstantiated by
evidence. The Commissioner made substantial written and oral submissions on the constitutional
questions in both the Divisional Court and in the Court of Appeal, including with respect to sections
2(b) and 1 of the Charter, and, in oral argument before the Court of Appeal, the issue of remedy. The
Divisional Court makes explicit reference to several of these submissions in its reasons.

Affidavit of David Goodis, Response to Motion, Tab 2, p. 19, paras. 3-5
Criminal Lawyers ' Association v. Ontario (Ministry of Public Safety and Security) (2004),
70 O.R. (3d) 332, paras. 42, 51,72, 75 (Div. Ct.)

4. In the Court of Appeal, the president of the panel raised the issue of tribunal standing
generally and inquired as to the scope of the Commissioner’s submissions. The Commissioner’s
counsel advised the Court that he was aware of and would stay within the limits of propriety and
tribunal standing. He then completed his full submissions on the constitutional issues, as outlined
above, without objection from the Court or any party. The Commissioner’s counsel was never
directed not to make submissions on the merits of the constitutional issues.

Affidavit of David Goodis, Response to Motion, Tab 2, pp. 19-20, paras. 6-11

PART II - STATEMENT OF QUESTION IN ISSUE

5. Does the Commissioner have standing to address the constitutional issues before this Court

in its factum and oral submissions? Should her submissions be limited for any reason?

i
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2.
PART IIl - STATEMENT OF ARGUMENT

A. The Commissioner has standing to address the constitutional issues in this appeal

(i) A tribunal has standing to address jurisdictional questions, including questions
concerning the constitutional validity of provisions of its home statute

6. This Court has long held that a tribunal has standing on judicial review to address argument
to the Court on questions relating to its jurisdiction to make the decision under review. There is no
indication in the leading judgments that, as a precondition of speaking to its jurisdiction on appeal,
the tribunal must have explicitly addressed the jurisdictional question in its reasons or, if it did,
should be limited to advancing only those reasons on appeal.'

Northwestern Utilities Ltd v. City of Edmonton, [1979] 1 S.C.R. 684 at 708-711
Rules of the Supreme Court of Canada, SOR/2002-156, as amended, Rule 22(3)(c)(iv)

7. In Canada Labour Relations Board v. Transair Ltd., Laskin C.J.C., reviewed early judicial

decisions on the question of tribunal standing:

The right of a labour relations board to appeal from an adverse order relating to its
jurisdiction and to defend its jurisdiction on appeal was declared by a unanimous judgment
of this Court in Labour Relations Board of Saskatchewan v. Dominion Fire Brick and Clay

Products Ltd.

... Although Kellock J. appears to have taken a broader ground than limiting the Board in
that case to questions of jurisdiction, it is clear, as a minimum, from the other two sets of
reasons, that the tribunal was entitled to appeal to support its jurisdiction which had been
called into question in the proceedings. In International Association of Machinists v.
Genaire Ltd. [ ] the Ontario Court of Appeal took the same view.

While the Chief Justice held the minority view that the tribunal should be permitted to address a
natural justice issue, the other members of the Court concurred in his general analysis. Spence J.
adopted the Court’s view in Genaire that “clearly upon an appeal from the Board, counsel may
appear on behalf of the board and make argument to the appellate tribunal.” Although the Board
should not address argument “to the merits of the case as Between the parties appearing before it”,
the Court should “have the advantage of any submission as to jurisdiction which counsel for the
Board may see fit to advance”, including with respect to “jurisdiction or lack of jurisdiction”.

Canada Labour Relations Board v. Transair Ltd. [197711 S.C.R. 722 at 726-729, 745-746
Labour Relations Board of Saskatchewan v. Dominion Fire Brick and Clay Products Ltd.,
{1947] S.C.R. 336 at 338, 342, 344

' Significantly, in Ontario (Children’s Lawyer) v. Ontario (Information and Privacy Commissioner) (2005},
75 O.R. (3d) 309, para. 55 the Court of Appeal held that the absence of reasons from the Commissioner
addressing a potential argument did not prevent her from raising the argument on judicial review.
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International Association of Machinists v. Genaire Ltd. (1958), 18 D.L.R. (2d) 588 at
589-590 (Ont. C.A)

8. The Court’s 1979 decision in Northwestern Utilities Ltd v. City of Edmonton affirmed this
view. Writing for the Court, Estey J. stated: “Where the parent or authorizing statute is silent as to
the role or status of the tribunal in appeal or review proceedings, this Court has confined the tribunal
strictly to the issue of its jurisdiction to make the order in question ... [which] does not include the
transgression of the authority of a tribunal by its failure to adhere to the rules of natural justice.” This
Court’s decision in CAIMAW v. Paccar of Canada Ltd. clearly established tribunals’ entitlement to

explain the record before the court and to address questions of jurisdiction.

CAIMAW, Local 14 v. Paccar of Canada Ltd., [1989] 2 S.C.R. 983 at 1014-1017

9. Questions of jurisdiction to which tribunals may speak extend to constitutional issues,
including issues arising under the Charter. In Northern Telecom Canada Ltd., the Canada Labour
Relations Board was “granted standing by way of a stated case to defend its decision refusing to take
jurisdiction on division of powers grounds”. The Ontario Labour Relations Board appeared as a
respondent in Ontario Hydro to defend its jurisdiction on division of powers grounds. In Cuddy

Chicks Ltd., the Board appeared as respondent to defend its jurisdiction to consider Charter issues.

Northern Telecom Canada Ltd. v. Communication Workers of Canada, [1983] 1 S.C.R. 733

at 736-737

Ontario Hydro v. Ontario Labour Relations Board, [1993] 3 S.C.R. 327 at 339-340
Cuddy Chicks Ltd. v. Ontario Labour Relations Board, [1991]2 S.C.R. 5 at 15-16

L. Jacobs and T. Kuttner, “Discovering What Tribunals Do: Tribunai Standing Before the

Courts”, (2002) 81 Can. Bar Rev. 616 at 631

10. Morerecently, in Nova Scotia v. Martin, this Court held that “administrative tribunals which
have jurisdiction -- whether explicit or implied -- to decide questions of law arising under a
legislative provision are presumed to have concomitant jurisdiction to decide the constitutional
validity of that provision”. The Court described the effect of the Charter on the jurisdiction of a
tribunal: “The Charter is not invoked as a separate subject matter; rather it is a controlling norm in

decisions over matters within the tribunal’s jurisdiction”. The Court continued:

... [TThe consistency of a provision with the Constitution is a question of law arising under
that provision. It is, indeed, the most fundamental question of law one could conceive, as
it will determine whether the enactment is in fact valid law, and thus whether it cught to be
interpreted and applied as such or disregarded. (emphasis added)

Nova Scotia (Workers’ Compensation Board) v. Martin, [2003]2 S.C.R. 504, paras. 3,28,39
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11. In Martin, the appellant Workers” Compensation Board challenged the Appeals Tribunal’s
Jurisdiction to consider Charter issues. Although the constitutional issues were raised before the
Tribunal, and not the Board, the Court found that both had jurisdiction to decide Charter questions.
Alongside Charter arguments presented by the Attorney General, the Court heard substantial
argument from the Board on the jurisdictional issues, including the constitutionality of challenged
provisions of the Workers ' Compensation Act. On finding that the provisions violated the Charter,
the Court remitted one of the respondents’ cases to the Board for reconsideration.

Nova Scotia (Workers  Compensation Board) v. Martin, supra, paras. 65,75, 87-88,96, 121

12. The constitutional question in the instant appeal affects the Commissioner’s jurisdiction
under her home statute -- specifically, the reach of her statutory authority to decide questions
concerning the public’s right of access and limitations on exemptions from that right. The answer
to this question will determine whether or not, as part of her statutory mandate, the Commissioner
has jurisdiction to adjudicate upon the issue whether the public interest override at section 23 of

FIPPA applies to records found to be exempt under sections 14 and 19 of that statute.

(ii) A tribunal’s standing may be expanded in aid of a fully informed adjudication

13.  Inthe Commissioner’s respectful submission, her standing to make submissions on questions
of jurisdiction encompasses the submissions on the constitutional issues as set out in her factum.
This is sufficient to dispose of the issue raised in the appellants’ motion. Nonetheless, the benefits

to the Court of a fully informed adjudication also favour her standing before this Court.

14.  Since Northwestern Utilities, this Court has tempered its approach to tribunal standing. In
Paccar, La Forest J. held that, in addition to explaining the record before the court and addressing
questions of jurisdiction, a tribunal has standing to address the standard of review and the
reasonableness of its decision. In Paccar, La Forest J. cited BCGEU for the principle that, where
reasonableness is the standard, the benefit to the Court from the expertise of the tribunal is a strong

policy reason in favour of allowing it to make submissions.

CAILMAW., Local 14 v. Paccar of Canada Ltd., supra per La Forest J. at 1014-1017
B.C.G.E.U. v. Industrial Relations Council, [1988] B.C.J. No. 786 at 7 (C.A))

15.  The same considerations which have persuaded this Court of the benefits of a tribunal’s

jurisdiction to consider Charter issues also support the tribunal’s standing to make submissions to
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the Court on these issues. In Martin, Gonthier J. described how the Court benefits from the tribunal’s

expert views in constitutional challenges to their home statutes:

... Charter disputes do not take place in a vacuum. They require a thorough understanding
of the objectives of the legislative scheme being challenged, as well as of the practical
constraints it faces and the consequences of proposed constitutional remedies. This need is
heightened when, as is often the case, it becomes necessary to determine whether a prima
facic violation of a Charter right is justified under s. 1. In this respect, the factual findings
and record compiled by an administrative tribunal, as well as its informed and expert view
of the various issues raised by a constitutional challenge, will often be invaluable to a
reviewing court: see Douglas College, supra, at pp. 604-5... (emphasis added)

Nova Scotia (Workers' Compensation Board) v. Martin, supra, para. 30

16.  The principles governing the Commissioner’s standing to address the merits of her decisions
made within jurisdiction have been settled by the Ontario Courts in Ontario (Children's Lawyer).
Considering the importance to a fully informed adjudication of having the Commissioner’s
specialized expertise before the court, the Court of Appeal concluded that the Commissioner should

be given full standing on an issue within jurisdiction to which a correctness standard applied.” The

Court recognized that the Commissioner is in the best position to draw to its attention considerations
rooted in her specialized expertise which are not adequately presented by the other parties.

Ontario (Children’s Lawyer) v. Ontario (Information and Privacy Commissioner) (2005),
75 O.R. (3d) 309, paras. 23, 27,49, 59 (C.A))

17.  The Court of Appeal observed that s. 9(2) of the Judicial Review Procedure Act entitles the
Commissioner to be a party to the proceedings, if it chooses, and leaves to the Court’s discretion the
scope of standing to ensure its procedures serve the interests of justice.’ The Court’s discretion
should be exercised in light of the context presented in the particular application.*

Judicial Review Procedure Act, R.S.0. 1990, ¢. J.1,s. 9(2)

? The appellants refer to Ontario (Attorney General) v. Ontario (Assistant Information and Privacy
Commissioner) [2005] O.J. No. 941 (C.A.) where, at paras. 5-6, the Court of Appeal inquired as to the
propriety of the IPC defending the merits of its decision on the substantive issue concerning the disclosure
of records, but did not find it necessary to decide the question. The Court’s decision in that case was rendered
one month prior to and without the benefit of its decision in Children's Lawyer.

*See also: Re Consolidated-Bathurst Packaging Ltd. and International Woodworkers of America Local 2-69
(1985), 51 O.R. (2d) 481 at 488, 499 (Div. Ct.), where the Divisional Court found that s. 9(2) entitled the
Board to be a party to the proceedings and permitted it full latitude to answer allegations of a denial of
natural justice. The Board argued this issue fully on appeal to the Court of Appeal and this Court.

* In contrast, the Court’s decision in Northwestern Utilities was driven, in part, by the tribunal’s home statute
which gave it locus standi on appeal from its decision as a participant in the nature of an amicus curiae, but
not as a party. See: Northwestern Utilities, supra at 689, 704-708



-6-
Ontario (Children’s Lawyer), supra, paras 25-26, 33

18.  The Court held that the nature of the Commissioner’s tribunal role and the public interest
nature of the issues raised suggest that impartiality considerations are “‘not a significant brake” on
full standing for the Commissioner.’ Further, and contrary to the appellants’ submissions on this
motion, the Court held that appeals to the Commissioner do not involve a private dispute between
parties, but rather the interpretation and application of statutory provisions concerning public access.
Likewise, the interpretive issues raised on judicial review apply well beyond the immediate parties.
Finally, the statute establishes an inquisitorial role for the Commissioner, not simply an adversarial

process, in resolving appeals. On the issue of impartiality, the Court concluded:

If the Commissioner were to address the court on these issucs, its ability to act impartially
in future cases, even ones involving this government head and this requester, would not be
adversely affected any more than its original decision on the same issues could be said to

carry that consequence.

In summary, I conclude that allowing the Commissioner full standing in the judicial review
proceedings assures a fully informed adjudication of the issues without significantly
compromising her impartiality or undermining the integrity of her decision-making process.

Ontario (Children’s Lawyer), supra, paras. 50-52, 59

19.  The Court of Appeal emphasized similar points in Ontario (Minister of Health), affirming
the reasonableness standard of review in light of the Commissioner’s specialized expertise and

policy functions® and the polycentric nature of disputes under her home statute:

... [The legislation calls on the Commuissioner not just to decide individual appeals but to
give general policy advice... The Commissioner’s role is central to advancing this legislative
purpose both by resolving particular disputes and by providing general policy advice. In
resolving disputes such as this one the Commissioner is not addressing a binary dispute
between two private individuals... More fundamentally however, it is a conflict between the
public interest and access to information and the individual interest in personal privacy. This
requires the consideration of much broader interests than just those of two opposing litigants
and reflects a dispute that is more polycentric than bipolar.

Ontario (Minister of Health and Long-Term Care) v. Ontario (Assistant Information and
Privacy Commissioner) 73 O.R. (3d) 321, paras. 29, 31-32, 33-34, 38-39 (C.A))

* The appellant’s reference in its factum to paragraph 38 of Children’s Lawyer relates to tribunals generally,
and does not reflect the Court’s view of the Commissioner’s standing.
® Contrary to the appellants’ submission, the Court corrected its earlier statement in Ontario (Workers'

Compensation Board) v. Ontario (Assistant Information and Privacy Commissioner) (1998), 41 O.R. (3d)
464 at 472 (C.A.), and recognized that the Commissioner’s policy role informs her adjudicative functions.




7.

20.  Inthe Commissioner’s submission, and as set out more fully below, her factum and proposed

oral submissions fall within the permissible range of tribunal standing.

B. The Commissioner’s submissions are useful to the Court, different from the other
parties and will contribute to a fully informed adjudication

21.  The appellants submit that it is questionable whether the Commissioner’s participation will
add to a fully informed adjudication because she has no expertise in constitutional law, other parties

can speak to the issues and the respondent has adopted the Commissioner’s position.

22.  The other parties and interveners cannot bring to this Court the Commissioner’s informed
and expert view of her enabling statute. The Commissioner’s expertise interpreting and applying the
exemptions and the public interest override has been recognized by the Ontario courts in applying
a reasonableness standard of review to her decisions. In according her standing to address the
correctness of her decision in the Children’s Lawyer case, the Court of Appeal observed that “the
Commissioner’s expert familiarity with the statute provides an important assurance of a fully

informed adjudication. This is not a role that an amicus could be expected to fill.”

Ontario (Children’s Lawyer), supra, para. 49
Ontario (Ministry of Finance) v. Ontario (Information and Privacy Commissioner), [1999]

0.]. No. 484, paras. 1-3 (C.A)
Ontario (Attorney General) v. Fineberg (1994), 19 O.R. (3d) 197 at 200-201 (Div. Ct.)

23.  In her factum in this appeal, the Commissioner addresses submissions to the constitutional
validity of a provision of her home statute and, thus, to a question determinative of her jurisdiction
to apply the public interest override. Her submissions address the positive rights analysis first
adopted by this Court in its 2001 decision in Dunmore and later applied in its 2007 decisions in the
Baier and B.C. Health Services cases. None of these decisions had issued at the time the
Commissioner released the decision subject to review in May 2000. The Baier and B.C. Health
Services decisions were rendered only after the proceedings below concluded. The Commissioner
has thus not previously had the opportunity to offer comment that might be of assistance to the Court
on the impact of the positive rights analysis under section 2(b) as it presents itself in the context of

the access to information issues in this appeal.

24, To the extent that the respondent has also advanced a positive rights analysis before this

Court, it has done so by adopting without elaboration the submissions in the Commissioner’s factum.



25.

-8-
Respondent’s factum, paras. 20, 58, the latter comprising a brief summary ofthis submission

The Commissioner’s submissions are thus useful to the Court and different from those

advanced by any other party. In addition, the Commissioner is the only party before the Court:

(i)

(i)

(111)

(iv)

v)

(vi)

C.

26.

to submit that the “expressive activity” in the freedom of information context of this appeal
is not “the desire to comment”, but rather the attempt to gather information from a public
body for public scrutiny purposes;’

to make comprehensive submissions on the legislative history of Ontario’s freedom of
information statues, as set out in the Williams Report, detailing the historical and
constitutional imperatives for the enactment of freedom of information laws in Ontario and
elsewhere as a mechanism for ensuring the continued viability of parliamentary democracy;
to address the legislative history and statutory developments in access to information in the
context of then concurrent judicial developments recognizing the need for greater openness
and accountability in government;

to relate the independent reviewing mechanism in the statute to judicial recognition of the
“fundamental precept” of independent oversight for decisions on government secrecy;

to relate independent oversight concerns to the minimal impairment test under section 1 of
the Charter; and, in this connection, to address arguments made by the appellants and other
interveners concerning the ameliorative impact of the exercise of government’s discretion
to disclose exempt information in the absence of a statutory review mechanism; and

as the tribunal charged with administering the statute, to provide the Court with her expert
and informed view on the efficacy of a remedy that respects the structure and purpose of the
statute, in the event an unjustified breach of section 2(b) is found to exist.

Commissioner’s factum references: (i) paras. 11-13, 39, 44; (11) 17, 25-32; (1i1) 21-24, 33-

37; (iv) 41, 47-51; (v) 47-52; (vi) 53

The Commissioner’s submissions are within the limits of tribunal standing — her
impartiality is not compromised

The Commissioner’s submissions do not address the merits of her decision below. They

speak solely to the constitutional issue which affects her jurisdiction.

’ The intervener, Information Commissioner of Canada, expressly supports the Commissioner’s submission
in this respect with some elucidation.
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27. Court-imposed limitations on tribunal standing to address the merits of a decision apply to
the substantive issues within a tribunal’s jurisdiction upon which it has adjudicated. In the case under
appeal, the “merits” of the Commissioner’s decision would refer to the application of the public
interest override to the exemptions claimed by the government body. Apart from summarizing the
original decision below, the Commissioner makes no submission in her factum on any such issue.
Should the section 23 issue be remitted to the Commissioner, her impartiality to adjudicate that

question is not compromised.

28. The Commissioner takes no position on the constitutional question before this Court. She
does not submit that the original decision on this question was wrongly decided. She offers a positive
rights analysis which did not exist when the original decision was rendered and which the Court
might consider and apply in addressing the section 2(b) question. She offers a possible approach for
the Court’s consideration of the minimal impairment issue, should a breach be found, and her view
of the efficacy of the remedy ordered in the Court below given her expert familiarity with the
statutory access regime. In the Commissioner’s submission, her factum “will be of assistance to the
court to the degree [her] submissions are characterized by the helpful elucidation of the issues,

informed by [her] specialized position, rather than by the aggressive partisanship of an adversary.”

Ontario (Children’s Lawyer), supra, para. 61

29. The appellants impugn the Commissioner’s impartiality by referring to a statement she made

on the question whether government should appeal the decision below.

30.  As part of the Commissioner’s statutory duty as an Officer of the Legislative Assembly to
make recommendations to the Assembly on amendments to her home statutes, and in the context of
a periodic review of those statutes in 1994, her predecessor Commissioner recommended that the
public interest override be amended to encompass the law enforcement and solicitor-client privilege
exemptions, in the same manner as ordered by the Court below through the remedy of reading-in.
In the context of delivering her 2006 Annual Report to the legislature, wherein her recommendations
on legislative amendments are made, she referred to the decision of the Court of Appeal as having,
in effect, rewritten the statutes. Consistent with her predecessor’s 1994 recommendation, she asked
the government not to appeal the decision. This statement (which is subject to parliamentary

privilege*) exhibits no partisanship with respect to any issue within her jurisdiction upon which the
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Commissioner may be called to adjudicate in her tribunal role. It in no way speaks to the merits of

any issue remitted to her by the Court below,

* Reynolds v. Ontario (Information and Privacy Commissioner), [2006] O.J. No. 4356,
paras. 38-43, 47 (Div. Ct.)

Affidavit of Kenneth S. Anderson, Response to Motion, Tab 3, pp. 23-24, paras. 3-9
FIPPA, ss. 4, 58, 59

PART 1V - SUBMISSIONS ON COSTS

31. The Commissioner submits that there should be no costs of this motion.

PART V - ORDER SOUGHT

32. The Commissioner submits: (i) that the appellants’ motion as it relates to the Commissioner
should be dismissed; and (ii) in the alternative, that any question concerning the scope of her
standing warrants consideration by this Court on the hearing of the appeal. Regarding an appropriate

procedure for resolving a standing issue, the Ontario Court of Appeal has stated:

Submissions on this issue can be made at the hearing on the merits of the application. If the
decision on the scope of standing is reserved, the written and oral submissions of the
tribunal on the merits that go beyond the scope of standing ultimately permitted will, of
course, be disregarded. With this approach, the scope of standing issue ought not to unduly
complicate judicial review proceedings.

Ontario (Children’s Lawyer), supra, para. 60

33.  The Commissioner repeats her request for leave to make oral submissions of 20 minutes to
the Court. In the Commissioner’s submission, this time is necessary to permit her to properly assist
the Court with the useful and different submissions set out at paragraphs 23 and 24 above, in aid of

a fully informed adjudication of the important constitutional issues affecting her jurisdiction.

ALL OF WHICH IS RESPECTFULLY SUBMITTED November 6, 2008

- 594/«,4

A\ LS
WILY.TAM S. CHALLIS AMMON  ALLISON KNiG
Barrister and Solicitor Barrister and Solicitor Barrister and Sol

Solicitors for the Intervener, Tom Mitchinson, Assistant Commissioner, Office of the
Information and Privacy Commissioner of Ontario
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PART VI - STATUTES

Rules of the Supreme Court of Canada, SOR/2002-156, as amended, Rule 22(3)(c)(iv)
Reégles de la Cour supréme du Canada, DORS/2002-156, modifié, Regle 22(3)(c)(iv)

Heading

22.(3) The style of cause in an appeal shall
name, followed by their status in the court
appealed from,

(c) as an intervener,

(iv) each administrative board or tribunal
whose jurisdiction is at issue, whether or
not the board or tribunal was active in
the proceedings in the court appealed
from.

En-téte

22.(3) L'intitulé de l'appel porte les noms des
personnes énumérées ci-apres, suivis de leur
qualité devant la juridiction inférieure :

¢) a titre d'intervenant :

(iv) toute commission ou tout tribunal
administratif dont la compétence est en
cause, que cette commission ou ce tribunal
administratif ait ou non particip¢ a I'instance
devant la juridiction inférieure.

Judicial Review Procedure Act, R.5.0. 1990, c. J.1

Loi sur la procédure de révision judiciaire, LR.O. 1990, c. J.1

Exerciser of power may be a party

9.(2) For the purposes of an application for
judicial review in relation to the exercise,
refusal to exercise or proposed or purported
exercise of a statutory power, the person who
is authorized to exercise the power may be a
party to the application.

Celui qui exerce la compétence peut €tre une
partie

9.(2) Aux fins d’une requéte en révision
judiciaire se rapportant a I’exercice réel, projeté
ou prétendu d’une compétence légale ou aurefus
de Pexercer, la personne autorisée & exercer la
compétence peut étre une partie a la requéte.
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Freedom of Information and Protection of Privacy Act, R.8.0. 1990, ¢. F.31

Loi sur l'acces a linformation et la protection de la vie privée, L.R.O. 1990, ¢. F.31

Information and Privacy Commissioner

4.(1) There shall be appointed, as an officer
of the Legislature, an Information and
Privacy Commissioner to exercise the
powers and perform the duties prescribed by
this or any other Act.

Appointment

4.(2) The Commissioner shall be appointed
by the Lieutenant Governor in Council on the
address of the Assembly.

Term and removal from office

4.(3) The Commissioner shall hold office
for a term of five years and may be
reappointed fora further term or terms, but is
removable at any time for cause by the
Lieutenant Governor in Council on the
address of the Assembly.

Assistant Commissioners

4.(4) From the officers of the
Commissioner’s staff, the Commissioner
shall appoint one or two Assistant
Commissioners and may appoint an
Assistant Commissioner for Personal Health
Information.

Annual report of Commissioner
58.(1) The Commissioner shall make an

annual report to the Speaker of the Assembly
in accordance with subsections (2) and (3).

Commissaire a I’information et a la protection de
la vie privée

4.(1) Il est nommé en qualité de fonctionnaire de
la Législature un commissaire a I’information et
a la protection de la vie privée qui exerce les
attributions que lui confére la présente loi ou
toute autre loi.

Nomination

4.(2) Le commissaire est nommé par le
lieutenant-gouverneur en conseil sur adresse de

I’ Assemblée.
Mandat et destitution

4.(3) Le mandat du commissaire est d’une durée
de cinq ans et peut étre reconduit plusieurs fois.
Sur adresse de 1’Assemblée, le
lieutenant-gouverneur en conseil peut cependant
destituer le commissaire en tout temps pour un
motif valable.

Commissaires adjoints

4.(4) Le commissaire nomme, parmi les
membres de son personnel, un ou deux
commissaires adjoints et il peut nommer un
commissaire adjoint aux renseignements
personnels sur la santé.

Rapport annuel du commissaire
58.(1) Le commissaire présente un rapport

annuel au président de ['Assemblée
conformément aux paragraphes (2) et (3).



Contents of report

58.(2) A report made under subsection (1)
shall provide a comprehensive review of the
effectiveness of this Act and the Municipal
Freedom of Information and Protection of
Privacy Act in providing access to
information and protection of personal
privacy including,

(a) a summary of the nature and ultimate
resolutions of appeals carried out under
subsection 50 (1) of this Act and under
subsection 39 (1) of the Municipal Freedom
of Information and Protection of Privacy
Act;

(b) an assessment of the extent to which
institutions are complying with this Act and
the Municipal Freedom of Information and
Protection of Privacy Act; and

(¢) the Commissioner’s recommendations
with respect to the practices of particular
institutions and with respect to proposed
revisions to this Act, the Municipal Freedom
of Information and Protection of Privacy Act
and the regulations under them.

Same, personal health information

58.(3) If the Commissioner has delegated
powers or duties under the Personal Health
Information Protection Act, 2004 to the
Assistant Commissioner for Personal Health
Information, a report made under subsection
(1) shall include a report prepared in
consultation with the Assistant
Commissioner on the exercise of the
Commissioner’s powers and duties under
that Act, including,

(a) information related to the number and
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Teneur du rapport

58.(2) Le rapport visé au paragraphe (1)
comporte un examen global de la présente loi et
de la Loi sur 'accés a I'information municipale
et la protection de la vie privée portant sur leur
efficacité a assurer I'accés a 'information et la
protection de la vie pnivée, notamment :

a) un résumé portant sur la nature des appels
interjetés en vertu du paragraphe 50 (1) de la
présente loi et du paragraphe 39 (1) de la Lot sur
I’accés & [I'information municipale et la
protection de la vie privée et sur les décisions
définitives rendues sur ceux-ci;

b) une évaluation du degré d’observation par les
institutions de la présente loi et de la Loi sur
I’accés a Dinformation municipale et la
protection de la vie privée;

¢) les recommandations du commissaire quant
aux pratiques de certaines institutions et aux
projets de modification de la présente loi, de la
Loi sur I’acces a I’'information municipale et la
protection de la vie privée et des réglements pris
en application de celles-ci.

Idem : renseignements personnels sur la santé

58.(3) Sile commissaire a délégué des pouvoirs
ou des fonctions en vertude la Loi de 2004 sur la
protection des renseignements personnels sur la
santé au commissaire adjoint aux renseignements
personnels sur la santé, le rapport visé au
paragraphe (1) comprend un rapport préparé en
consultation avec le commissaire adjoint sur
’exercice des pouvoirs et des fonctions que cette
loi attribue au commissaire, notamment :

a) des renseignements sur le nombre et la nature
des plaintes regues par le commissaire en
application de Darticle 56 de cette loi et les



nature of complaints received by the
Commissioner under section 56 of that Act
and the disposition of them;

(b) information related to the number and
nature of reviews conducted by the
Commissioner under section 58 of that Act
and the disposition of them;

(¢) information related to the number of
times the Commissioner has made a
determination under subsection 60 (13) of
that Act and general information about the
Commissioner’s grounds for the
determination;

(d) all other information prescribed by the
regulations made under that Act; and

(e) all other matters that the Commissioner
considers appropriate.

Tabling

58.(4) The Speaker shall cause the annual
report to be laid before the Assembly if it is
in session or shall deposit the report with the

Clerk of the Assembly if the Assembly is not
in session.

Powers and duties of Commissioner

59. The Commissioner may,

(a) offer comment on the privacy protection
implications of proposed legislative schemes

or government programs;

(b) after hearing the head, order an institution
to,

(1) cease collection practices, and
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décisions prises a leur égard,

b) des renseignements sur le nombre et la nature
des examens effectués par le commissaire en
application de l'article 58 de cette loi et les
décisions prises a leur égard,

¢) des renseignements sur le nombre de fois que
le commissaire a pris une décision en application
du paragraphe 60 (13) de cette loi et des
renseignements généraux sur les motifs de sa
décision;

d) tous les autres renseignements prescrits par les
réglements pris en application de cette loi;

¢) toutes les autres questions que fe commissaire
estime appropriées.
Dépot

58.(4) Le président de I’ Assemblée fait déposer
le rapport annuel devant I’Assemblée si elle
siége ou auprés du greffier de I’Assemblée sielle
ne sieége pas.

Attributions du commissaire

§9. Le commissaire peut :

a) présenter ses commentaires sur |’incidence des
projets législatifs ou des programmes
gouvernementaux proposés sur la protection de

la vie privée;

b) aprés avoir entendu la personne responsable,
enjoindre a une institution :

(i) d’une part, de renoncer a certains modes



(1) destroy collections of personal
information,

that contravene this Act;

(c) in appropriate circumstances, authorize
the collection of personal information
otherwise than directly from the individual;

(d) engage in or commission research into
matters affecting the carrying out of the
purposes of this Act;

(e) conduct public education programs and
provide information concerning this Act and
the Commissioner’s role and activities; and

(f) receive representations from the public
concerning the operation of this Act.
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de collecte de renseignements,

(11) d’autre part, de disposer des fiches de
renseignements personnels,

qui contreviennent a la présente loi;

c) dans les cas appropriés, autoriser la collecte de
renseignements personnels d’autres sources que
du particulier lui-méme;

d) entreprendre ou commander des recherches
sur les questions qui ont une incidence sur la
réalisation des objets de la présente loi;

e) instituer a UDintention du public des
programmes d’information et fournir des
renseignements relatifs a la présente loi ainsi
qu’au role et aux activités du commissaire;

f) recevoir les observations du public
relativement a I’application de la présente loi.
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Court File No. 32172

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

BETWEEN:

THE MINISTRY OF PUBLIC SAFETY AND
SECURITY (Formerly the SOLICITOR GENERAL)
and THE ATTORNEY GENERAL OF ONTARIO
Appellants (Respondents)
-and -

THE CRIMINAL LAWYERS’ ASSOCIATION
Respondent (Appellant)

- and -

TOM MITCHINSON, ASSISTANT COMMISSIONER, OFFICE OF THE
INFORMATION AND PRIVACY COMMISSIONER OF ONTARIO
Intervener (Respondent)

-and -

THE ATTORNEY GENERAL OF CANADA, THE ATTORNEY GENERAL OF
BRITISH COLUMBIA, THE ATTORNEY GENERAL OF MANITOBA, THE
ATTORNEY GENERAL OF NEW BRUNSWICK, THE ATTORNEY GENERAL OF
NEWFOUNDLAND AND LABRADOR, THE ATTORNEY GENERAL OF NOVA
SCOTIA, THE ATTORNEY GENERAL OF QUEBEC, CANADIAN BAR
ASSOCIATION, THE FEDERATION OF LAW SOCIETIES OF CANADA,
THE INFORMATION COMMISSIONER OF CANADA, THE CANADIAN
NEWSPAPER ASSOCIATION, AD IDEM/CANADIAN MEDIA LAWYERS’
ASSOCIATION and CANADIAN ASSOCIATION OF JOURNALISTS and

THE BRITISH COLUMBIA CIVIL LIBERTIES ASSOCIATION
Interveners

AFFIDAVIT OF DAVID GOODIS

I, DAVID GOODIS, of the City of Toronto, in the Province of Ontario, MAKE OATH AND SAY
AS FOLLOWS:

1. Tamalawyer and a member in good standing of the Law Society of Upper Canada, currently
on secondment as Advisor, Policies and Procedures with the Office of the Conflict of Interest
Commissioner of Ontario from the Office of the Information and Privacy Commissioner of Ontario

(the “Commissioner”). Prior to the commencement of my secondment in February 2008, I was
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2.

employed as Legal Counsel for the Commissioner where [ have worked since October 1989. Except
where stated to be based on information and belief, I have personal knowledge of the matters to

which I hereinafter depose.

2. I have read the Notice of Motion and the Memorandum of Argument of the Appellants
pertaining to the Appellants’ request for an order: (i) expunging the factum filed by the

Commissioner in this appeal; and (ii) limiting her right to make oral argument.

3. In my capacity as Legal Counsel, I represented the Commissioner in this matter and appeared
before the Court of Appeal for Ontario. Pursuant to section 9(2) of the Judicial Review Procedure
Act, the Commissioner was named as a party respondent in the notice of application for judicial

review filed with the Divisional Court. The Commissioner was also named as a party respondent

_in the notice of appeal filed with the Court of Appeal. At both levels of court, the Commissioner

filed comprehensive facta addressing the substantive constitutional issues relating to section 2(b) of
the Canadian Charter of Rights and Freedoms (the “Charter™), the unwritten principle of
constitutional democracy, and justification under section 1 of the Charter. The Commissioner did

so without any objection from any party.

4. I am advised and verily believe that at the hearing of the judicial review application before
the Ontario Divisional Court on October 9 and 10, 2003, John Higgins, then counsel representing
the Commissioner and appearing before that Court in the matter, made substantial oral submissions
on the constitutional issues relating to section 2(b) of the Charter, the unwritten principle of
constitutional democracy, and justification under section 1 of the Charter. He did so without any

objection from the Court or any party.

5. I have read the decision of the Ontario Divisional Court in this appeal (Criminal Lawyers’
Assn. v. Ontario (Ministry of Public Safety and Security), (2004) 70 O.R. (3d) 332). In that decision,
the Court makes explicit reference to the Commissioner’s submissions at paragraphs 42, 51, 72,

and 75.

6. At the hearing of the appeal before the Court of Appeal on November 27 and 28, 2006, the
Court heard from: (i) counsel for the Appellant the Criminal Lawyers’ Association (the “CLA” and
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now the Respondent before this Court); (ii) counsel for the Respondents the Ministry of Public
Safety and Security (the “Ministry” and formerly the Solicitor General) and the Attorney General of
Ontario (now the Appellants before this Court); (iii) myself as counsel for the Respondent Tom
Mitchinson, Assistant Commissioner, Office of the Information and Privacy Commissioner of
Ontario (now an Intervener before this Court); (iv) and counsel for the Intervener the Canadian

Newspaper Association (also an Intervener before this Court).

7. At the hearing, I made oral submissions to the Court on the Commissioner’s behalf, including
submissions on the constitutional issues relating to section 2(b) of the Charter, justification under

section 1 of the Charter, and remedy.

8. At the outset of my oral submissions, I indicated to the Court that the Commissioner had no
objection on a policy basis to the application of the public interest override to the statutory

exemptions for law enforcement and solicitor-client privilege.

9. In the course of my submissions, the president of the panel, the Honourable Justice Juriansz,
raised the issue of tribunal standing generally, rather than with specific respect to constitutional
issues, and inquired as to the scope of my submissions. [ advised the Court that I was aware of and
would stay within the limits of propriety and tribunal standing. I proceeded to complete my full
submissions as outlined above, i.e. | addressed the breach and justification issues under sections 2(b)
and 1 of the Charter, as well as the issue of remedy. I did so without any objection from the Court

or any party. At no time was I directed not to make submissions on the merits of the constitutional

issues.

10.  In the course of stating my submissions, and, based on the jurisprudence as it then stood, I
submitted that: (i) the CLA’s desire to comment constitutes “expressive activity” under section 2(b)
of the Charter; (ii) the Ministry’s refusal to disclose the records at issue does not infringe the CLA’s
section 2(b) rights; and (iii) even if the provisions in question violated section 2(b), they were

justified under section 1 of the Charter.

11. In concluding my submissions, I submitted that, should the Court find an unjustified breach

of the Charter, the Commissioner would consider an order requiring that sections 14 and 19 of
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FIPPA be read into the override provision in section 23 to be an appropriate remedy.

12. I make this affidavit in relation to the Commissioner’s response to the Appellants’ motion

and for no other or improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario
this 5th day of Nopember 2008.

k4

)
)
)
_— ) David Goodis
)
)

Stephen McC on, LSUC #37502R
Barrister and Solicitor
A Commissioner of Qaths
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(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

BETWEEN:

THE MINISTRY OF PUBLIC SAFETY AND
SECURITY (Formerly the SOLICITOR GENERAL)
and THE ATTORNEY GENERAL OF ONTARIO
Appellants (Respondents)
- and -

THE CRIMINAL LAWYERS’ ASSOCIATION
Respondent (Appellant)
-and - '

TOM MITCHINSON, ASSISTANT COMMISSIONER, OFFICE OF THE
INFORMATION AND PRIVACY COMMISSIONER OF ONTARIO
Intervener (Respondent)
-and -

THE ATTORNEY GENERAL OF CANADA, THE ATTORNEY GENERAL OF
BRITISH COLUMBIA, THE ATTORNEY GENERAL OF MAN ITOBA, THE
ATTORNEY GENERAL OF NEW BRUNSWICK, THE ATTORNEY GENERAL OF
NEWFOUNDLAND AND LABRADOR, THE ATTORNEY GENERAL OF NOVA
SCOTIA, THE ATTORNEY GENERAL OF QUEBEC, CANADIAN BAR
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ASSOCIATION and CANADIAN ASSOCIATION OF JOURNALISTS and

THE BRITISH COLUMBIA CIVIL LIBERTIES ASSOCIATION
Interveners

AFFIDAVIT OF KENNETH S. ANDERSON

I, KENNETH S. ANDERSON, of the City of Toronto, in the Province of Ontario, MAKE OATH
AND SAY AS FOLLOWS:

I. I 'am the Assistant Commissioner (Privacy) with the Office of the Information and Privacy
Commissioner of Ontario (the “Commissioner’s Office” or the “Commissioner”). [ was appointed

to this position in 2003 by the Commissioner under section 4(4) of Ontario’s Freedom of

i
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Information and Protection of Privacy Act, R.S.0. 1990, c¢. F.31 (“FIPPA”), having commenced
employment at the Commissioner’s Office as Director of Legal Services in 1990. 1 am a lawyer and

a member in good standing of the Law Society of Upper Canada.

2. I have read the Notice of Motion and the Memorandum of Argument of the Appellants
pertaining to the Appellants’ request for an order: (i) expunging the entire factum filed by the
Commissioner in this appeal; and (ii) limiting her right to make oral argument. Except where stated
to be based on information and belief, I have personal knowledge of the matters to which I

hereinatter depose.

3. Pursuant to section 4(1) of FIPPA, the Commissioner is an independent officer of the
Legislative Assembly of Ontario appointed to administer F/PPA and the Municipal Freedom of
Information and Protection of Privacy Act, R.S.0. 1990, c. M.56 (“MFIPPA”).

4. Pursuant to section 58 of FIPPA, the Commissioner “shall make an annual report to the
Speaker of the Assembly”; the report shall include “the Commissioner’s recommendations with
respect to the practices of particular institutions and with respect to proposed revisions to this Act,

[MFIPPA] and the regulations under them.”

5. Sections 68 of FIPPA and 55 of MFIPPA (both since repealed), required the Standing
Committee of the Legislative Assembly to undertake a comprehensive review of these Acts before

the 1st day of January, 1991 and 1994, respectively.

6. In January 1994, former Commissioner Tom Wright made submissions to the Standing
Committee of the Legislative Assembly during the course of its legislative review of MFIPPA. The
Commissioner’s submissions included recommendations that the public interest override provisions
at sections 16 of MFIPPA and 23 of FIPPA be amended to provide that they apply to additional
statutory exemptions including the exemptions for law enforcement and solicitor-client privilege.

A copy of the relevant recommendations from those submissions is attached as Exhibit “A”.

7. Pursuant to rule 40(a) of the Standing Orders of the Legislative Assembly of Ontario,
“[r]eports ... required to be laid before the House by any Act of the Assembly ... may be deposited
with the Clerk of the House ... and such report ... shall be deemed for all purposes to have been
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presented to or laid before the House.”

8. ‘On May 29, 2007, the Commissioner’s Office deposited her 2006 Annual Report with the
Clerk of the House. Later that day, the Report was listed as a sessional paper presented pursuant to
the Standing Orders. That same day, the Commissioner issued a news release, attached as Exhibit
“B”, which outlined the contents of her 2006 Annual Report, including several recommendations
regarding access and privacy matters. The next day, the Annual Report was formally tabled before
the House by the Speaker, the Honourable Michael A. Brown. Neither the Report nor the news

release mentioned the Ontario Court of Appeal’s May 25, 2007 decision now under appeal.

9. In announcing the release of her 2006 Annual Report in the Media Studio within the precinct
of the Legislative Assembly of Ontario at Queen’s Park on the afternoon of May 29, 2007, the
Commissioner outlined a number of recommendations with respect to privacy and assess practices.
I was present throughout the Commissioner’s remarks. During the course of those remarks, she
referred to the then recently released decision of the Court of Appeal in this matter as having
“rewritten” the Acs. Consistent with the policy considerations underlying the Commissioner’s 1994
recommendations to the Standing Committee, Commissioner Cavoukian asked the Government of

Ontario not to appeal the decision.

10. In announcing the release of her 2007 Annual Report on May 21, 2008, the Commissioner
issued a news release attached as Exhibit “C”. The news release, which outlined the highlights of

her Report, provided the following information with respect to the Ontario Court of Appeal decision:

Another key ruling, which applied the Canadian Charter of Rights and Freedoms,
expanded the circumstances under which the public interest may override certain
exemptions to accessing information under the Freedom of Information and
Protection of Privacy Act (FIPPA). The Ontario Court of Appeal, in effect, amended
FIPPA in a way that the IPC had been advocating since 1994, but did not have the
authority to change. Section 23 of FIPPA states that where a “compelling public
interest” in disclosure “clearly outweighs” the purpose of certain exemptions from
the right of access, those exemptions do not apply. As a result of this decision, the
IPC (subject to an appeal the Supreme Court of Canada will hear this fall) now has
the ability to decide independently whether records subject to the law enforcement
and solicitor-client privilege exemptions should be disclosed in the public interest.

B EE T E A B W e
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A copy of the passages from the 2007 Annual Report relating to the Court of Appeal ruling is
attached as Exhibit “D”. Neither the May 28, 2007 news release nor the 2007 Annual Report

addressed the question of whether the government should appeal the Court of Appeal’s decision.

I T directed Janet Geisberger, Director of Corporate Services, and Bob Spence,
Communications Co-ordinator, both of the Commissioner’s Office, to refresh their memories and
review the relevant files at the Commissioner’s Office to determine whether or not the
Commissioner has issued any other news releases touching on the proceedings at issue. On the basis
of these reviews, I am advised and verily believe that the Commissioner has not issued any other

such news or press releases.

12. lattach as exhibit “E” a copy of the statutory provisions and Standing Orders to which I have

referred in this my affidavit.

13. I'make this affidavit in support of the Commissioner’s response to the Appellants’ motion,

y

Kenneth S. Anderson

and for no other or improper purpose.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario
this Sth day of Noyvember 2008.

Stephen Mc on, LSUC #37502R
Barrister and Solicitor
A Commissioner of Qaths
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22. Public Interest Override

Issue:
The test in the "public interest override" provision (section 16) is too difficult to meet. It does
not permit sufficient weight to be given to the public interest in disclosure of a specific record
in particular circumstances.
Further, the application of the section should be expanded to apply to all of the Act’s
exemptions.
Proposed Amendments:
Amend section 16 of the Act to state:
An exemption from disclosure of a record under sections 6, 7, 8, 9, 10, 11, 12, 13, 14,
and 38 does not apply when disclosure is clearly in the public interest.

Rationale:

The present section 16 contains such onerous requirements that it has never been successfully
applied in an order. The amendment would establish a more workable and clear public interest
override.

Additionally, the proposed change would provide that the section would apply to four more
exemptions. Accordingly, the amendment would create the potential for greater public access
to records.
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22. Public Interest Override

Amend section 16 of the Acr to state:
An exemption from disclosure of a record under sections 6, 7,8,9, 10, 11, 12, 13, 14,
and 38 does not apply when disclosure is clearly in the public interest.

23. Consistent Reference to Requesters

Amend section 17(2) of the Act as follows:
17.—(2) If the request does not sufficiently describe the record sought, the institution shall
inform the person seeking access of the defect and shall offer assistance in reformulating
the request so as to comply with subsection (1).

24. Transfer of Requests

Where another institution has a greater interest in a record, a transfer of a request should be

required rather than left to the head’s discretion. Section 18(3) should be amended to read

"shall” instead of "may," as follows:
(3) If an institution receives a request for access to a record and the head considers that
another institution has a greater interest in the record, the head shall transfer the request
and, if necessary, the record to the other institution, within fifteen days after the request
is received, in which case the head transferring the request shall give written notice of the
transfer to the person who made the request.

25. Notice of Refusal

Amend section 22 of the Act as follows:

22.—(1) Notice of refusal to give access to a record or a part under section 19 shall set
out, ...

(b) where there is such a record,
(i) a description of the record,
(i) the specific provision of this Act under which access is refused,

(iii) the reason the provision applies to the record,

118
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News Release ACommissimeJ' ClC, s — May 29, 2007

Ontario Government failing transparency test:
Release all bids for government contracts,
urges Commissioner Ann Cavoukian

Government officials are not living up to a 2004 memorandum that Premier McGuinty issued to his
ministers and deputy ministers, in which he called upon them “to strive to provide a more open and
transparent government,” says Ontario Information and Privacy Commissioner Ann Cavoukian.

Commissioner Cavoukian, who released her 2006 Annual Report today, is basing her criticism on the
type of appeals her office is receiving when government organizations refuse to disclose requested
information. “In some cases,” said the Commissioner, “provincial organizations have rejected
freedom of information requests for information virtually identical to what had already been ordered
released in previous appeals. One example where this has occurred is with government contracts. I
have been very clear that the contracts for goods and services should be routinely disclosed. Despite
the Premier’s memorandum, as well as IPC orders issued to that effect, access to this basic
information continues to be denied.” ‘

To address this problem, the Commissioner is making a wide-sweeping recommendation that the
government make Ontario’s purchasing system more transparent. Citing British Columbia as an
example, Commissioner Cavoukian is urging the government to post the winning bid for every
contract awarded by a provincial government organization to a website, accessible to the public.
Further, to ensure that the entire process is transparent, the unsuccessful bids should be posted
alongside the successful bid.

“While this may come as a shock to those who are used to the veil of secrecy involved in the old
model of public procurement, the public deserves transparency and accountability,” said the
Commissioner. “To accomplish this, the government needs to adopt a policy requiring the disclosure
of all successful bids and unsuccessful bids. This policy would apply to all government requests for
proposal and tender packages.”

“We await the Premier’s response.”
CULTURE OF PRIVACY
Among Commissioner Cavoukian’s other recommendations:

Develop a culture of privacy. “There is a real need,” she stressed, “for provincial and municipal
government organizations and health information custodians to develop a culture of privacy.”

2 Blour Strest East 2, rue Bioor est 416-326-3333
Suite 1400 Buresu 1400 1-BOD-387-0073
Toronto, Ontaric Toronto (Ontario) Fax/Taléc: 418-325-9185
M4W 1A8 MAW 1AS TTY: 416-325-7538
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She cites, as an example, “a truly regrettable situation” that occurred at the Ottawa Hospital. A
patient made a specific request to prohibit her estranged husband and his girlfriend, a nurse at the
hospital, from having any information regarding her hospitalization, only to learn later that the nurse
had been able to access her personal health information on numerous occasions.

“Unless privacy policies are interwoven into the fabric of a hospital’s day-to-day operations or a
government organization’s daily operations, they will not work,” said the Commissioner.
“Organizations that fall under Ontario’s three privacy Acts must not only educate their staff about
privacy legislation and the privacy information policies and practices implemented by their
organizations, they must work towards ensuring that privacy becomes embedded into their
institutional culture and that staff understand how serious a privacy breach can be.”

IDENTITY

Among the major themes that her annual report explores is Identity, the IPC and the Future of
Privacy in Ontario. “Personally-identifiable information is a special category of sensitive data that,
more than ever, organizational custodians must treat as both an asset and a liability, and manage in a
principled and verifiable manner,” said the Commissioner. “We may not be able to put the
information genie back in the bottle, but we can set and enforce limits on permissible levels of
collection, use and disclosure of personal information by organizations, vest individuals with certain
rights that organizations must observe, and hold those organizations accountable for actions that
impact negatively on the privacy of individuals and the security of our freedoms.”

SOCIAL NETWORKING SITES

The Commissioner is also warning university and high school students that they need to carefully
consider all the potential implications before posting personal information to online social
networking sites. Commissioner Cavoukian has met with university students and spoken at several
high schools and universities. She also released a brochure, When Online Gets Qut of Line — Privacy:
Make an Informed Online Choice, which was developed with social networking site Facebook. “It is
important that students take the time to make informed choices about the site they use, the
information they post and those with whom they choose to share their information,” said the
Commissioner. “Going on ‘automatic pilot’ when online is a very bad idea.”

COURT RULINGS

Elsewhere, the annual report cites several crucial court rulings. In two landmark decisions released in
late 2006, the Divisional Court affirmed, for the first time, that the Commissioner has the authority as
part of her “legislative” functions to investigate and report on privacy complaints brought by
members of the public against government institutions.

FOI REQUESTS SET A RECORD

Among the statistical information released by the Commissioner:

o The number of freedom of information requests filed with provincial or municipal
government organizations across Ontario in 2006 — 36,739 — set an all-time high, easily
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surpassing the previous record of 33,557 set in 2004. Much of this increase is due to a major
jump in the number of requests made to municipalities and police services.

¢ The number of privacy complaint files opened under the two public sector privacy Acts — 170
— was the highest in nine years. (There were 101 privacy complaints in 2005.)

¢ The number of privacy-related complaint files opened under the Personal Health Information
Protection Act — 183 — also set a record. (There were 102 privacy complaints under PHIPA in
2005.) Overall, including complaints about access to or correction of personal health
information, there were 269 PHIPA complaint files opened in 2006.

Among other highlights, the evolution of the Commissioner’s role is explored, key orders and privacy
investigations are profiled, the IPC’s long list of successful joint projects with organizations in both
the public and private sectors is cited, IPC educational efforts are outlined, and information about the
publications the IPC issued in 2006 provided.

HOW TO AVOID ABANDONED RECORDS - SAFEGUARDING HEALTH RECORDS

Following up on an order she issued late in 2006 (HO-003, which is outlined in the High Profile
Privacy Incidents section of her annual report), the Commissioner today is also releasing a new
publication titled, How ro_Avoid Abandoned Records: Guidelines on_the Treatment of Personal
Health Information in the Event of a Change in Practice. “It is unacceptable for a health information
custodian, when closing business premises, to leave behind records containing personal health
information and other sensitive information,” said the Commissioner. The Guidelines, which address
privacy safeguards and the continuity of records management, outline the responsibilities of health
information custodians under PHIPA and provide best practices to ensure that health records are
never abandoned.

Commissioner Cavoukian’s 2006 annual report, and the Guidelines, are available on the IPC’s
website, www.ipc.on.ca.

The Information and Privacy Commissioner is appointed by and reports to the Ontario Legislative
Assembly, and is independent of the government of the day. The Commissioner's mandate includes
overseeing the access and privacy provisions of the Freedom of Information and Protection of
Privacy Act, the Municipal Freedom of Information and Protection of Privacy Act, and the Personal
Health Information Protection Act, and helping to educate the public about access and privacy issues.

Media Contact:

Bob Spence, Communications Co-ordinator
Direct line: 416-326-3939

Cell phone: 416-873-9746

Toll free:  1-800-387-0073
bob.spence@ipc.on.ca
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Major advances made in Access and Privacy,
says Commissioner Ann Cavoukian

Court rulings, key decisions by her office and other developments all helped to make 2007 a year of
significant progress in advancing both freedom of information and protection of privacy, Ontario
Information and Privacy Commissioner Ann Cavoukian said today, as she released her 2007 Annual
Report.

“I have never felt as positive about the future of privacy in Ontario as I do right now,” said the
Commissioner. “And there have been some very important advances related to access to government-
held information.”

PRIVACY PROTECTION

Among the positive developments she cites related to privacy protection:

A key court ruling and subsequent ground-breaking order the Commissioner issued that
addressed the same core issue — that the collection of extensive personal information from
individuals whose only wish was to sell one or more second-hand items to a used-goods store
should net end up in police files.

o]

In July, the Ontario Court of Appeal struck down a City of Oshawa bylaw that had
required used-goods retailers to collect extensive personal information from people
who wanted to sell second-hand items to used-goods stores. This personal information
was then to be transmitted to, and stored centrally in, a police database — without any
restrictions on its use or any judicial oversight.

Two months later, following an investigation into a privacy complaint received by her
office, the Commissioner invoked - for the first time in the 20-year history of her
office — the power to order an institution to cease the collection of personal
information and to destroy collections of information collected previously. She
ordered the City of Ottawa and the Ottawa Police to stop collecting extensive personal
information from individuals selling used goods to second-hand stores and to destroy
personal information already collected (with limited exceptions).

A ruling by Justice Edward Belobaba of the Ontario Superior Court of Justice that sections of
the Adoption Information Disclosure Act breached the Canadian Charter of Rights and
Freedoms. “As the Court noted,” said the Commissioner, “the Charter, ‘... is intended
primarily to protect individuals and minorities against the excesses of the majority,” and,
accordingly, in this case, the Charter protected the minority who wished to preserve their
privacy. I want to emphasize the significance of one of the statements in that Court decision:
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‘People expect, and are entitled to expect, that the government will not share
their confidential or personal information without their consent. The protection
of privacy is undeniably a fundamental value in Canadian society.’”

“It 1s of critical importance,” said the Commissioner, “that we never forget the Court’s
words, ‘... privacy is undeniably a fundamental value in Canadian society,” because
privacy forms the very underpinning of liberty — the very foundation upon which our
freedoms are built.”

Positive steps were also taken in the development of “transformative technologies” — a new
term for privacy-enhancing technologies applied to technologies of surveillance. For example,
the Ontario Lottery and Gaming Corporation is evaluating facial biometrics for its “self-
exclusion” program, under which some gamblers seek the OLG’s assistance in barring them
from gambling in casinos operated by the OLG. Under a contract with the OLG, a University
of Toronto team has been researching novel Biometric Encryption (BE) solutions. The system
attempts to identify the subjects in the self-exclusion program while protecting the privacy of
stored personal information. This information can be accessed only if a correct biometric, i.e.
the facial image of a self-excluded person, is presented. In other words, the personal
information is in effect “encrypted” with the person’s biometric — extremely privacy
protective.

ACCESS IMPLICATIONS

Among the positive developments in 2007 related to freedom of information were several pivotal
court rulings. These included:

o

A very significant ruling by Ontario’s Divisional Court which upheld two decisions made by
the Commissioner’s office on the application of the solicitor-client exemption to legal fees.
“This ruling was a strong endorsement of our approach to the disclosure of legal fee
information and underscores our consistent message that governments should actively
disclose information about the expenditure of public funds,” said the Commissioner.

Another key ruling, which applied the Canadian Charter of Rights and Freedoms, expanded
the circumstances under which the public interest may override certain exemptions to
accessing information under the Freedom of Information and Protection of Privacy Act
(FIPPA). The Ontario Court of Appeal, in effect, amended FIPPA in a way that the IPC had
been advocating since 1994, but did not have the authority to change. Section 23 of FIPPA
states that where a “compelling public interest” in disclosure “clearly outweighs” the purpose
of certain exemnptions from the right of access, those exemptions do not apply. As a result of
this decision, the IPC (subject to an appeal the Supreme Court of Canada will hear this fall)
now has the ability to decide independently whether records subject to the law enforcement
and solicitor-client privilege exemptions should be disclosed in the public interest.

RECOMMENDATIONS

Among the recommendations the Commissioner makes in her Annual Report:

She is urging Ontario to make a privacy-protective electronic health record a priority.
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o She is calling on the Premier and John Wilkinson, the Minister of Research and Innovation, to
advance the development of transformative technologies (privacy-enhancing technologies
applied to technologies of surveillance), not only in the area of research, but particularly in the
commercialization of such research to facilitate its entry into the marketplace.

» She is urging all police services in Ontario to abide by the law and give a broad and generous
interpretation to recent amendments to the provincial and municipal freedom of information
and protection of privacy Acts that now allow police to disclose — in compassionate
circumstances ~ the personal information of someone who has died to his or her family
members. ‘ N

¢ Rather than require individual provinces to build their own extensive databases of citizenship
information from scratch, she is urging the federal government to make citizenship
information available to provinces that want to provide an enhanced drivers’ licence (EDL)
that citizens could use as an alternative to a passport, for the purpose of crossing the U.S.
border.

FOI REQUESTS SET ANOTHER RECORD
Among the statistical information released by the Commissioner:

¢ The number of freedom of information requests filed with provincial or municipal
government organizations across Ontario in 2007 — 38,584 — set an all-time high, surpassing
the previous record of 36,739, set in 2006. Much of this increase is due to a jump in the
number of requests filed with municipalities and police services.

 The number of privacy complaint files opened under the two public sector privacy Acts — 213
— was the highest in 11 years. (There were 170 privacy complaints in 2006.)

¢ And, the number of complaint files opened under the Personal Health Information Protection
Act — 338 — set a record. (The old record was 269 in 2006.) Of the 338 complaint files, 227
were privacy complaints and 111 were access or correction complaints.

Commissioner Cavoukian’s 2007 annual report is available on the IPC’s website, WWW.IPC.on.ca.

The Information and Privacy Commissioner is appointed by and reports to the Ontario Legislative
Assembly, and is independent of the government of the day. The Commissioner's mandate includes
overseeing the access and privacy provisions of the Freedom of Information and Protection of
Privacy Act, the Municipal Freedom of Information and Protection of Privacy Act, and the Personal
Health Information Protection Act, and helping to educate the public about access and privacy issues.

Media Contact:

Bob Spence

Communications Co-ordinator
Direct line: 416-326-3939
Cell phone: 416-873-9746
Toll free:  1-800-387-0073

bob.spencew Ipe.on.ca







COMMISSIONER'S MESSAGE

PERSONALLY, IT HAS BEEN QUITE A JOURNEY
FOR ME SINCE THE AUTUMN OF 1987 WHEN
I JOINED THE IPC AS THE OFFICE'S FIRST
DIRECTOR OF COMPLIANCE. For the past decade,
I have had the honour of serving as Commissioner,
and during that time, [ have seen major changes in
both the access and privacy fields - for the latter,
primarily arriving from unprecedented advances in
technology. For me, 2007 represents a year that will
stand out in my mind for the number of positive

steps that were taken.

However, it was also a tumultuous year. There are always new
challenges, but 2007 brought major advancements for access
and privacy. Pivotal orders issued by my office, key court
rulings and other developments have raised the bar regarding

government transparency and the protection of privacy.

2007 also marked the 20th anniversary of our office first
opening its doors in late 1987, as a handful of newly hired staff
prepared for the Freedom of Information and Protection of Privacy
Act coming into effect January 1, 1988. [ was lucky to be among
the few to join Justice Sidney B. Linden’s startup team, in those

early days.

Geiaption farpration {Yctosnge At

One of the most significant advances for privacy in Ontario
came in September 2007, when Justice Edward Belobaba of

the Ontario Superior Court of Justice ruled that sections of the

Adoption Information Disclosure Act breached the Canadian
Charter of Rights and Freedoms. Most gratifying was the
ruling that the privacy-invasive sections of the Act relating to
access to birth registration information were “declared invalid
and of no force and effect.” As the Court noted, the Charter,
“... is intended primarily to protect individuals and minorities
against the excesses of the majority,” and, accordingly, in this
case, the charter protected the minority who wished to preserve

their privacy.

I had urged the government to amend the proposed legislation
to protect the privacy of those involved in past adoptions, giving
birth parents and adoptees the right to file a “disclosure veto,”
which would allow them the option of blocking access to the
birth registration information. While this would provide much-
needed protection for the minority, it would, also, as the Court
noted, “... in fact allow the vast majority to get the information

they were seeking.”

My first response to the court ruling was one of elation! [
immediately thought of all the birth parents and adoptees who

had sent me so many heart-wrenching letters, e-mails and

2007 ANNUAL REPORT
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phone calls expressing their concerns - and their fears - at the
prospect of having their sealed files opened and the potential
impact on their lives. [ wrote to everyone for whom we had

contact information with the good news.

My feeling of optimism for the future of privacy rights in

Ontario grew when [ reread the Court’s decision.

People expect, and are entitled to expect, that the
government will not share their confidential or

personal information without their consent.

It is of critical importance that we never forget the Court’s
words, “... privacy is undeniably a fundamental value in
Canadian society,” because privacy is the very underpinning
of liberty - the very foundation upon which our freedoms

are built.

In November, I publicly applauded Premier Dalton McGuinty
for his decision not to appeal the Court ruling and was extremely
grateful for his decision. I also pledged the full support of my
office in drafting a new law that would include a disclosure
veto, allowing the individuals involved in past adoptions the
option of exercising their right to privacy. After my office
worked with the government, the resulting bill was introduced
in the Legislature on December 10, with the government

aiming at having the new law in place by the spring of 2008.

Lret imioton

Losesd - Gonnie

Two other very positive steps for privacy in Ontario revolved
around the same core issue ~ that the collection of extensive

petsonal information from individuals whose only wish was

INFORMATION AND PRIVACY COMMISSIONER OF ONTARIO

to sell one or more second-hand items to a used-goods store,
should not end up in police files. The first development was a

court ruling: the second was a seminal order that [ issued.

In July, the Ontario Court of Appeal struck down a City of
Oshawa bylaw that had required used-goods retailers to collect
extensive personal information from people who wanted to sell
one or more second-hand items to such stores. This personal
information, comprised of a photograph and the particulars
of three pieces of government-issued identification, was then
to be transmitted to, and stored centrally in, a police database,

without any restrictions on its use or any judicial oversight.

In September, for the first time in the 20-year history of my
office, I invoked the power to order an institution to cease
the collection of personal information. In Order M0O-2225, |
directed the City of Ottawa and the Ottawa Police to stop col-
lecting extensive personal information from individuals selling
used goods to second-hand stores and to destroy all personal

information already collected (with limited exceptions).

We then published a set of guidelines ~ Privacy Guidelines for
Municipalities Regulating Businesses Dealing in Second-hand
Goods — in an effort to provide assistance to all municipalities
and police services throughout Ontario. (For more information

on MO-2225, see the High Profile Privacy Incidents chapter.)

Provses b Nt b Panht

There is, of course, no shortage of new challenges in access
and privacy, and in 2007 | found myself in the unique position
of having to defend privacy, not only from those who wish to

erode it, but from those who seek to employ it as an excuse
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or a scapegoat — and for reasons that have nothing to do with

privacy, thereby trivializing it in the process.

A spate of newspaper columns, editorials and stories — cit-
ing several different incidents — decried privacy laws as “an
obstruction to public safety,” with public officials blaming
privacy laws for everything from allowing an escaped convict to
roam about freely, to the tragedy of the Virginia Tech campus
shootings. Throughout the autumn of 2007, I found myself
writing to four major daily newspapers, ranging from the
National Post to the Washington Post, discrediting the argument
that privacy laws jeopardized public safety. The problem cited
in each of those incidents was not with our privacy laws, but
rather with those who failed to exercise their ability to disclose
much-needed information, when required. {See the chapter in

this Annual Report entitled, Don't Hide Behind Privacy Laws.)

Hovou Use Paublic Puods the Public hasa Riohit to Koaw

There were a number of other court rulings in 2007 address-
ing important access and privacy issues. Among these was a
very significant ruling by Ontario’s Divisional Court in which it
upheld two decisions made by my office on the application of

the solicitor-client exemption to legal fees.

The July ruling was a strong endorsement of our approach
to the disclosure of legal fee information under the Freedom
of Information and Protection of Privacy Act and its municipal
counterpart. The ruling underscores our consistent message
that governments should actively disclose information about

the expenditure of public funds.

One of the cases involved the amount of legal fees incurred by
two ministries in defending lawsuits regarding the province’s

provision of services to children with autism.

When my office ordered the disclosure of the total dollar
amount for the legal services rendered, the government chal-
lenged this decision in Divisional Court. This court challenge
was heard together with a similar case in which our office had
ordered the disclosure of the total dollar amount on invoices
for legal services rendered to a ministry in respect of an appeal

to the province’s Health Services Appeal and Review Board.

The Court agreed with my office’s conclusion that no privi-
leged communications would be revealed by the disclosure of
the bottorn line or total amounts of invoices for legal fees in

each of these cases. This was an especially gratifying ruling.

Pohdio Toteread O g peiche

In May, the Court of Appeal issued a very significant decision

involving an appeal by the Criminal Lawyers Association.

The Court granted the appeal, significantly expanding the
circumstances upon which the “public interest override” provi-
sion in the provincial and municipal Freedom of Information

and Protection Acts could be invoked.

For more information on this decision and other key court

rulings, see the Judicial Reviews chapter in this annual report.

—

frapa tof Technotopy o Prvacs

My office produced a number ofkey policy papers and fact sheets
in 2007 on the impact that technology has - or may have -~

on privacy. These ranged from Biometric Encryption:

2007 ANNUAL REPORT
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A Positive-Sum Technology that Achieves Strong Authen-
tication, Security AND Privacy, to Wireless Communication

Technologies: Safeguarding Privacy & Security.

I have devoted a chapter ~ Advancing Privacy through Technology
- in this Annual Report to exploring the potential privacy
implications of several leading emerging technologies and the

related work my office is doing.

Honoured to be Linked with Distinguished

Canadian Women

In November 2007, I was honoured to be recognized as one
of Canada's top 100 most powerful women in the “Trailblazers
and Trendsetters” category for my work in protect-

ing privacy. I feel privileged
to share such a distinc-
tion with the noteworthy
Canadian women who were
given this award and | com-
mend the Women's Executive

Network for its ongoing work
ar, InNOV2

in drawing attention to the Trailblaz

outstanding accomplishments
of Canadian women in so many
walks of life.

4 INFORMATION AND PRIVACY COMMISSIONER OF ONTARIO
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My Personal Thanks

I would like to give a very sincere thank-you to all of our IPC
staff — past and present. So much has transpired since this
office first opened its doors in 1987. Over the years, [ have seen
the demands and pressures on my office grow significantly
and my staff have repeatedly met and exceeded the growing
expectations placed upon them. There have been many occa-
sions where | was genuinely touched by the diligence and
enthusiasm shown by my staff. [ truly believe that the people
of Ontario are very fortunate to have such talented and dedi-
cated people working on their behalf, in the pursuit of open,
transparent government, and the protection of our personal
privacy...essentially, for our freedom and liberty. You are all true

professionals. My heartfelt thanks to you all, now as always!

Ann Cavoukian, Ph.D.

Information and Privacy Commissioner of Ontario

P
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Key moments in the evolution
of FOl and Privacy in Ontario

WHILE 2007 MARKED THE 20TH ANNIVERSARY OF THE PASSING OF ONTARIQ'S FIRST FREEDOM
OF INFORMATION AND PROTECTION OF PRIVACY LAW, THE FIRST REAL BUILDING BLOCKS FOR
THAT LEGISLATION WERE LAID A DECADE BEFORE THAT.

The Williams Commission on Freedom of Information and
Individual Privacy was appointed in March 1977, The three.
volume set of recommendations the Commission presented
to the provincial government a little more than three years
later in August 1980 were ultimately used as the founda-
tion for Ontario’s Freedom of Information and Protection of
Privacy Act, which passed third reading on June 25, 1987 and
received Royal Assent four days later. The Act came into effect

January 1, 1988.

Another key development started with a phone call in the
summer of 1987 to Justice Sidney Linden from then-Attorney
General, lan Scott. Justice Linden, a lawyer who had earlier
served as the first Police Complaints Commissioner for
Metropolitan Toronto, was then executive director of the
Canadian Autoworkers pre-paid legal services plan, the first
privately funded national pre-paid legal services plan in

Canada.

The string of “firsts” for Justice Linden would continue. The
phone call from the Attorney General was an invitation to
meet with him. At that meeting, Justice Linden was offered the
opportunity to become Ontario’s first Information and Privacy
Commissioner. {The Attorney General had discussed the
appointment with representatives of the two opposition parties
before offering it to Justice Linden.)

“I was very enthused about this opportunity,” Justice Linden
recalled recently. He started that summer on a contract basis,
building a small team that had to quickly prepare for the Act
coming into effect just a few months later. “It was an interest-
ing, challenging and exciting time. We had a small period of

time to refine the processes.”

One of his early decisions would continue to have an impact

two decades later.

The newly appointed Commissioner “really didn't want oral
hearings” for every appeal of decisions made by government
institutions responding to freedom of information requests,
because of his concern that this would delay the appeal process.
Instead, he set up a process for written submissions from both
the appellant and the government organization. “This was a

good success.”

Among his key staff in those eatly days was Ann Cavoukian,
the current Commissioner, who joined the small start-up team
as the first Director of Compliance in those 1987 early days

and who was appointed Assistant Commissioner of Privacy
in1990.

Justice Linden, who had been appointed to a five-year term,
expected to complete that term until Attorney General Scott
came calling again. In April 1990, he was appointed as Chief
Justice of the newly reorganized Ontario Court of Justice

{(Provincial Division).
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.................................................................................... + Also in 2007, the Court of Appeal issued a very significant
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decision involving an appeal by the Criminal Lawyers

« In July, the Ontario Court of Appeal struck down a City of Association. The Court granted the appeal, significantly
Oshawa bylaw that had required used-goods retailers to col- expanding the circumstances upon which the “public inter-
lect extensive personal information from people who wanted est override” provision in the provincial and municipal
to sell one or more second-hand items to such stores. This Freedom of Information and Protection of Privacy Act may
personal information, including a photograph and the par- apply. -
ticulars of three pieces of government-issued identification, ~R< e e

was to then be transmitted to, and stored centrally in, a

A ST I FRTY SR

police database, without any restrictions on its use or judicial

vy SNTE T e

oversight.
« Co-authored by the Commissioner and Alex Stoianov, Ph.D.,
ST R et et i this research paper sets out the privacy, security and trust
« Commissioner Cavoukian - invoking for the first time a problems related to biometric information systems and
cease collection and destroy records provision in Ontario explains how an emerging new technology, biometric encryp-
privacy laws — ordered the City of Ottawa and thé Ottawa tion, can address those concerns. “BE technology,” said the
Police to stop collecting extensive personal information from Commissioner, “not only holds the promise of superior pri-
individuals selling used goods to second-hand stores. She vacy and personal control for individuals over their own bio-
also ordered the destruction of personal information already metric data, but also stronger information security and
collected. (For more details, please see the High Profile greater user confidence and trust in biometric identification
Privacy Incidents chapter in this Annual Report.) systemns.” (For more information, please see the Advancing

E Privacy through Technology chapter in this Annual Report.)

Pae b 100 dedidon  aphield

+ In July, an Ontario Divisional Court’s ruling upheld two
decisions made by the I[PC on the application of the solicitor-
client exemption to legal fees. The ruling was a strong
endorsement of the IPC’s approach to the disclosure of legal
fee information under FIPPA and MFIPPA. (For more
information on this and the next highlight, please see the
Judicial Reviews chapter in this Annual Report.)
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Judicial Reviews

THE ONTARIO COURTS ISSUED A NUMBER OF IMPORTANT DECISIONS IN 2007, INCLUDING
ONE APPLYING THE CANADIAN CHARTER OF RIGHTS AND FREEDOMS WHICH EXPANDED THE
CIRCUMSTANCES UNDER WHICH THE PUBLIC INTEREST MAY OVERRIDE THE APPLICATION OF
EXEMPTIONS UNDER THE FREEDOM OF INFORMATION AND PROTECTION OF PRIVACY ACT

(FIPPA).

In effect, the Court amended FIPPA in a way that the IPC had
been advocating since 1994 but did not have the authority to
change. Section 23 of FIPPA states that where a “compelling
public interest” in disclosure “clearly outweighs” the purpose of
certain exemptions from the right of access, those exemptions
do not apply. The Court of Appeal ruled that the exemptions
for law enforcement (section 14} and solicitor-client privilege
(section 19} must now be added to the list of exemptions

subject to the section 23 override.

The Criminal Lawyers” Association (CLA) had sought access to
records relating to allegations of police and Crown misconduct
in a murder case. The IPC upheld the Ministry of Public Safety
and Security’s decision that the records were exempt under the
law enforcement and solicitor-client privilege exemptions. In
addition, the IPC found that although there was a compelling
public interest in disclosure, the records could not be
disclosed since section 23 did not apply to the section 14 and

Ig exemptions.

In a 2-to-1 decision, the Court of Appeal held that the CLA was
atternpting to exercise its freedom of expression under section
2(b) of the Charter by commenting on the alleged misconduct.
The Court stated that, as a result of being denied access to
the records, the CLA was unable to comment in any

substantial way.

The majority held that the Legislature’s primary purpose in

enacting FIPPA was to assist in the exercise of expression and

that any limits on this scheme amounted to a restriction on :r

expression. They found that the exclusion of sections 14 and 19
from section 23 had the effect of infringing on expression, and
that the infringement could not be justified under section 1 of
the Charter. As a result, the majority ruled that sections 14 and

19 must be “read in” to section 23.

As a result of the Court of Appeal’s decision, the IPC now has
the ability to decide independently whether records subject to
the law enforcement and solicitor-client privilege exemptions
should be disclosed in the public interest.

The Supreme Court of Canada has granted the ministry’s
application for leave to appeal the Court of Appeal’s decision.
This appeal is tentatively scheduled to be heard by the Supreme
Court in the fall of 2008.

In another important decision, the Divisional Court affirmed
the IPC's long-standing approach to the disclosure of infor-
mation about legal fees under FIPPA. The case involved two
decisions in which the IPC found that total dollar figures on
invoices for legal services rendered to the government could
not be withheld under the section 19 solicitor-client privilege

exemption.

In the first case, the fees involved were for legal services
provided to two ministries in defending lawsuits regarding the
province’s provision of services to children with autism. The
second case involved fees for legal services rendered in a series
of appeals with respect to funding for medical testing for a rare

form of eye cancer.
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JUDICIAL REVIEWS

The Court agreed with the IPC's interpretation that while legal
accounts are subject to a presumption of privilege, that pre-
sumption may be rebutted where the disclosure of the informa-
tion would not violate the confidentiality of the solicitor-client
relationship by revealing privileged communications. Further,
the Court held that the 1PC did not err in finding that in both
cases, the presumption of privilege was rebutted, particularly
since the requesters asked only for the total amount of fees
and did not seek any account details that would permit them to

infer privileged information.

In yet another important 2007 decision, the Divisional Court
considered requests by the Toronto Star for access to police
electronic databases. The Court ruled that the police were not
required to provide access by replacing individual names with
randomly generated, unique nurnbers. The requester specifi-
cally stated that he did not want access to any information that

would identify individuals.

The IPC found that the Toronto Police Services Board was
required to provide the requester with the type of access he
requested, since producing the record would not “unreason-
ably interfere with the operations of” the police. The Court
found that the IPC erred in failing to consider whether the
record was capable of being produced by means “normally
used by the institution” under the section 2(1} definition of
“record” in the Municipal Freedom of Information and Protection

of Privacy Act (MFIPPA).

~The Ontario Court of Appeal has granted the IPC and the

Toronto Star leave to appeal the Divisional Court’s decision.

In a fourth case, involving access to information about firearms
used in crimes, the Divisional Court ruled that the term “law
enforcement matter” is not limited to a specific, ongoing inves-

tigation or proceeding.

The Toronto Star made a request to the Ministry of Community
Safety and Correctional Services for access to information held
by the Provincial Weapons Enforcement Unit relating to trace
information about weapons found in Canada but not registered
in Canada. The ministry denied access to the information
based on various parts of the section 14 “law enforcement”

exemption in FIPPA.

13 INFORMATION AND PRIVACY COMMISSIONER OF ONTARIO

The [PC upheld the ministry’s decision in part and ordered the
ministry to disclose certain limited information that did not
qualify for exemption under section 14. Both the Toronto Star

and the ministry applied for judicial review of the 1PC’s order.

The Court agreed with the IPC’s finding that to support the
application of the section 14 exemption, the ministry must
provide “detailed and convincing evidence” to establish a rea-
sonable expectation of harm to the specific law enforcement
interests. The Court upheld the IPC’s decision that some of
the information qualified for exemption under section 14(1)(g)
{intelligence information), and dismissed the Toronto Star’s

application.

With respect to the ministry’s application, the Court held that
the IPC reasonably concluded that sections 14(1)(c) (inves-
tigative techniques)y and (1) (facilitate the commission of an
unlawful act} did not apply. However, the Court ruled that the
IPC erred in narrowly interpreting the term “law enforcement
matter” to encompass only specific and ongoing investigations.
In any event, the Court stated that in these circumstances, the

information at issue is both “specific” and “ongoing.”

In a fifth case considered by the courts in 2007, the Divisional
Court upheld the IPC's application of the personal privacy
exemption. The case involved a letter from an individual to
a municipality about a proposed property development. The
individual, a member of the public, wrote to the municipality

voicing her concerns about the impact of the proposal.

The property development company sought access to the letter,
and the Town of Innisfil denied access on the basis of section
14 of MFIPPA. The IPC upheld the town'’s refusal, holding that
the Planning Act did not expressly authorize the disclosure,
and that the factors in section 14(2) in favour of confidential-
ity outweighed the factors in favour of disclosure. The IPC
concluded that disclosure of the letter would constitute an
unjustified invasion of the individual's personal privacy under

section 14.

On judicial review, the Court accepted the IPC’s submission
that while the record may be permitted or required to be
disclosed to the public under the Planning Act, the record
may still qualify for exemption under MFIPPA. The Court
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found the IPC’s interpretation and application of the section
14 exemption to be reasonable and, therefore, dismissed the

development company’s application.

This decision confirms the IPC’s long-standing view that
FIPPA and MFIPPA are not intended to operate as a complete
code for the disclosure of information in the administrative

justice system in Ontario.

Finally, in a sixth case decided in 2607, the Divisional Court
upheld the IPC’s interpretation and application of the third
party commercial information exemption at section 17 of
FIPPA.

The requester sought access to records relating to the request
for proposal process initiated by the Ministry of Health and
Long-Term Care for the provision of CT and/or MRI services
at independent health facilities to be located in several Ontario
communities. The ministry denied access to the records,

mainly on the basis of section 17.

The IPC held that the records did not qualify for exemption,
since the ministry and the two affected parties {who had sub-
mitted the proposals in question) had failed to provide detailed
and convincing evidence to establish that disclosure could rea-
sonably be expected to result in any of the harms listed under
section 17.

The two affected parties brought judicial review applications to
the Divisional Court. The Court held that the Commissioner’s
conclusions on the harms under section 17 were reasonable

and consistent with prior IPC decisions.

ronm fudicial Review Statictios

New Judicial Review applications received in 2007:
Launched by:

Institutions’ 8
Requesters (V)
Affected Parties? 2
Total 10

Outstanding Judicial Reviews as of December 31, 2007:
Launched by:

Institutions 12
Requesters 0
Institution and Other Party 4
Affected Parties 7
Total 23

Judicial Reviews Closed/Heard in 2007:

Abandoned (Order Stands)® 2
Heard but Not Closed (decision pending)* 2
Matter Remitted Back to IPC 0
IPC Order/Decision Upheld® 4
IPC Order Not Upheld (appeal pending) 2
IPC Order Upheld in Part’ 1
Dismissed for Delay (Order stands)® 1
Total 12
! MO-2199, PO-2494 & PO-2532-R, PO-2498, PO-2405 o PO-2538-R,
PO-2598, PO-2601-1
2 Reconsideration decision re: PO-2491, PO-2620
} PO-2367, PO-2390
4 PO-1905 (Div.Ct.}, MO-1966 (C.A.)
5 MO-1936, PO-2367, PO-2484, PO-2548
¢ MO-1989 (IPC's/Requester's appeals to C.A. pending), PO-1779
(Ministry’s appeal to §.C.C. pending) ’
7 PO-2455
¢ MO-1929
2007 ANNUAL REPORT 534
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This is Exhibit

E _ tothe Affidavit

of Keaneth S. Andorson

A Commissioner e, _isdmesss—

Freedom of Information and Protection of Privacy Act, R.S.0. 1990, ¢. F.31

Loi sur accés a Uinformation et la protection de la vie privée, L.R.O. 1990, c. F.31

Information and Privacy Commissioner

4.(1) There shall be appointed, as an officer
of the Legislature, an Information and
Privacy Commissioner to exercise the
powers and perform the duties prescribed by
this or any other Act.

Appointment

4.(2) The Commissioner shall be appointed
by the Lieutenant Governor in Council on the
address of the Assembly.

Term and removal from office

4.(3) The Commissioner shall hold office
for a term of five years and may be
reappointed for a further term or terms, but is
removable at any time for cause by the
Lieutenant Governor in Council on the
address of the Assembly.

Assistant Commissioners

4.(4) From the officers of the
Commissioner’s staff, the Commissioner
shall appoint one or two Assistant
Commissioners and may appoint an
Assistant Commissioner for Personal Health
Information.

Commissaire a I’information et a la protection de
la vie privée

4.(1) Il est nommé en qualité de fonctionnaire de
la Législature un commissaire a I’information et
a la protection de la vie privée qui exerce les
attributions que lui confére la présente loi ou
toute autre loi.

Nomination

4.(2) Le commissaire est nommé par le
lieutenant-gouverneur en conseil sur adresse de
I’ Assemblée.

Mandat et destitution

4.(3) Le mandat du commissaire est d’une durée
de cing ans et peut étre reconduit plusieurs fois.
Sur adresse de 1’Assemblée, le
lieutenant-gouverneur en conseil peut cependant
destituer le commissaire en tout temps pour un
motif valable.

Commissaires adjoints

4.4) Le commissaire nomme, parmi les
membres de son personnel, un ou deux
commissaires adjoints et il peut nommer un
commissaire adjoint aux renseignements
personnels sur la santé.
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Exemptions not to apply

23. An exemption from disclosure of a
record under sections 13, 15, 17, 18, 20, 21
and 21.1 does not apply where a compelling
public interest in the disclosure of the record
clearly outweighs the purpose of the
exemption.

Annual report of Commissioner

58.(1) The Commissioner shall make an
annual report to the Speaker of the Assembly
in accordance with subsections (2) and (3).

Contents of report

58.(2) A report made under subsection (1)
shall provide a comprehensive review of the
effectiveness of this Act and the Municipal
Freedom of Information and Protection of
Privacy Act in providing access to
information and protection of personal
privacy including,

(a) a summary of the nature and ultimate
resolutions of appeals carried out under
subsection 50 (1) of this Act and under
subsection 39 (1) of the Municipal Freedom
of Information and Protection of Privacy
Act; :

(b) an assessment of the extent to which
institutions are complying with this Act and
the Municipal Freedom of Information and
Protection of Privacy Act; and

(c) the Commissioner’s recommendations
with respect to the practices of particular
institutions and with respect to proposed
revisions to this Act, the Municipal Freedom
of Information and Protection of Privacy Act
and the regulations under them.

2.

Non-application des exceptions

23. L’exception a la divulgation visée aux
articles 13, 15, 17, 18, 20, 21 et 21.1 ne
s’applique pas si la nécessité manifeste de
divulguer le document dans !’intérét public
I'emporte sans conteste sur la fin visée par
I’exception.

Rapport annuel du commissaire

58.(1) Le commissaire présente un rapport
annuel au président de [’Assemblée
conformément aux paragraphes (2) et (3).

Teneur du rapport

58.(2) Le rapport visé au paragraphe (1)
comporte un examen global de la présente loi et
de la Loi sur ’accés a I’information municipale
et la protection de la vie privée portant sur leur
efficacité a assurer ’accés a I’information et la
protection de la vie privée, notamment :

a) un résumé portant sur la nature des appels
interjetés en vertu du paragraphe 50 (1) de la
présente loi et du paragraphe 39 (1) de la Loi sur
PPaccés a [D'information municipale et la
protection de la vie privée et sur les décisions
définitives rendues sur ceux-ci;

b) une évaluation du degré d’observation par les
institutions de la présente loi et de la Loi sur
Paccés a l’information municipale et la
protection de la vie privée;

¢) les recommandations du commissaire quant
aux pratiques de certaines institutions et aux
projets de modification de la présente loi, de la
Loi sur ’accés a I’information municipale et la
protection de la vie privée et des réglements pris
en application de celles-ci.

-
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Tabling

58.(4) The Speaker shall cause the annual
report to be laid before the Assembly if it is
in session or shall deposit the report with the
Clerk of the Assembly if the Assembly is not
in session.

Review of this Act

68. The Standing Committee on the
Legislative Assembly shall, on or before the
Ist day of January, 1991, undertake a
comprehensive review of this Act and shall,
within one year after beginning that review,
make recommendations to the Legislative
Assembly regarding amendments to this Act.
Repealed: 2006, c. 34, Sched. C, s. 12.

3-
Dépét

58.(4) Le président de I’ Assemblée fait déposer
le rapport annuel devant I’Assemblée si elle
siege ou aupres du greffier de I’ Assemblée si elle
ne si¢ge pas.

Examen de la présente loi

68. lLe Comité permanent de I’Assemblée
législative entreprend un examen global de la
présente loi le ler janvier 1991 au plus tard. Ce
Comité, dans ’année qui suit le début de cet
examen, fait ses recommandations a I’ Assemblée
législative sur les modifications a apporter 4 la
présente loi.

Abrogé: 2006, chap. 34, annexe C, art. 12.

Municipal Freedom of Information and Protection of Privacy Act, R.S.0. 1990, ¢. M.56

Loi sur ’acceés a l'information municipale et la protection de la vie privée, L.R.O. 1990, ¢. M.56

Exemptions not to apply

16. An exemption from disclosure of a
record under sections 7,9, 10, 11, 13 and 14
does not apply if a compelling public interest
in the disclosure of the record clearly
outweighs the purpose of the exemption.

Review of this Act

55. The Standing Committee on the
Legislative Assembly shall, on or before the
Ist day of January, 1994, undertake a
comprehensive review of this Act and shall,
within one year after beginning that review,
make recommendations to the Legislative
Assembly regarding amendments to this Act.
Repealed: 2006, c. 34, Sched. C, s. 21.

Non-application des exceptions

16. Les exceptions a la divulgation visées aux
articles 7,9, 10, 11, 13 et 14 ne s’appliquent pas
si la nécessit¢é manifeste de divulguer le
document dans P’intérét public I’emporte sans
conteste sur les fins visées par les exceptions.

Examen de la présente loi

55. Le Comité permanent de I'Assemblée
législative doit entreprendre un examen global de
la présente loi avant le ler janvier 1994 et faire
ses recommandations a 'Assemblée législative
sur les modifications & apporter a la présente loi
dans ’année qui suit le début de cet examen.

Abrogé : 2006, chap. 34, annexe C, art. 21.
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Standing Orders of the Legislative Assembly of Ontario

Réglement de I'Assemblée législative de I'Ontario

Method of presenting

40.(a) Reports, returns and other documents
required to be laid before the House by any
Act of the Assembly or under any Standing
Order or resolution of the House, or that any
minister wishes to present to the House, may
be deposited with the Clerk of the House,
whether or not on a Sessional day, and such
report, return or other document shall be
deemed for all purposes to have been
presented to or laid before the House. A
record of any such document shall be entered
in the Votes and Proceedings on the day it is
filed, except that where it is filed on a day
that is not a Sessional day, it shall be entered
in the Votes and Proceedings of the next
Sessional day.

Distribution and background material

40.(b) The minister concerned shall
distribute copies of all reports to all members
of the House and copies of any background
material to the critics of the recognized
Opposition Parties.

Méthode de présentation

40.(a) Tout rapport, dossier ou autre document
devant étre déposé devant |'Assemblée
conformément a une loi de I'Assemblée ou en
vertu d'une résolution ou dun article du
Reglement de I'Assemblée, ou encore qu'un
ministre désire présenter a I'Assemblée peut étre
déposé auprés du greffier n'importe quel jour,
qu'il s'agisse d'un jour de session ou non. Un tel
rapport, dossier ou autre document est réputé, a
toutes fins, avoir été présenté ou déposé a
I'Assemblée. Une mention de tout document
ainsi dépos¢ est consignée aux Procés-verbaux
du méme jour ou, si le dépét a lieu un jour autre
qu'un jour de session, aux Procés-verbaux du
prochain jour de session.

Distribution et dossier a l'appui

40.(b) Le ministre concerné distribue une copie
de tous les rapports a tous les députés et un
exemplaire du dossier de présentation aux
critiques des partis d'opposition reconnus.



