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RESPONDENT'S FACTUM

PART I — FACTS

[40] A Introduction

1. The Respondent obtained information that many hundreds of members, friends and
associates ofa known outlaw motorcycle gang, the Paradise Riders, were to gather on four weekends
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on a small property in the middle of the quiet rural hamlet of Caesarea, population 700. 'Th:

Respondent had ample information about this outlaw motorcycle gang, its tendency to engage in

serjous crime and its connections with other outlaw motorcycle gangs, including the Hell's Angels.

. In addition to the public safety and public order concerns posed by this, the Respondent had

[10] legitimate highway safety concerns such as vehicle fitness, licencing and insurance.
2. Therefore, the Respondent established road checks near Caesarea. At these road .
checks, the Respondent stopped members, friends and associates of this outlaw motorcycle gang.
The stops lasted only 3 to 20 minutes and entailed investigation of licence and insurance, 8 CPIC
éheck and a visual vehicle inspection. The trial judge found that the stops, based in part as they were
on highway safety concems, were authorized by the nglxway Traffic Act.. There were no
{20] interrogations or broader investigations.

3. Three members of this outlaw motorcycle gang now complain that they were
improperly singled out and that these limited stops were detentions in a "temporary; but very real
'police state™, under practices which are institutionalized in authoritarian and totalitarian states”,
in order to be "identified and subjected to police dominance”. They submit that the detentions
infringed their rights under s. 9 of the Charter.
Bo) .
v 4. “This Court has already upheld vehicle stops, verifications of licence and insurance,
vehicle mspectlons and CPIC checks under the Charter. It has upheld such activities even when
conducted on a random basis. In this case, however, the stops were not random: the Respondent
effected the stops of the Paradise Riders for good, verifiable reasons. The trial judge found as a fact
that the Respondent had rationally-based, substantial concerns about highway safety and potential
breaches of the peace associated with the arrival of the Paradise Riders which had "a very significant
potential for violence and disruption”. Accordingly, the Respondent took reasonable steps,
authorized by statute and common law, in order to achieve those important purposes without
_unnecessarily or unreasonably interfering with civil liberties. There is no s. 9 Charter breach.
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B. The nature of the Appellants
5. The appellants are individual members of the Paradise Riders Motorcycle Clyub.

During all material times, the'Ap].:oellams Lome Brown and Donald Peterson, were President and
Vice-President respectively in the Pmdxse Riders. The Appellant Tero anpanen, also was a

member of the Paradise Rlden
" Sttement of Claim, para. 4; Appellants’ Record, vol. L, p, 24

"

C.  The nature of the Paradise Riders and their members

6. While the Paradise Riders' principal clubhouse is on Eastern Ave. in Toronto, it

operates throughout Southern Ontario, primarily in the Greater Toronto area.
Exhibit 1: Agreed Statement of Facts; Appellants’ Record, vol. I, pp. 87-88

4

7. The trial judg'e found that the Paradise Riders are in lifestyle an outlaw motorcycle

gang. The term “outlaw motorcycle gang™:

"hulmuchmdumdmmxhkwmmn@ﬂt]knmmcomlyundmdm'bed
motorcycle clubs around the world which have adopted a fairly stereotyped lifestyle which the
members th Ives ider that of a "righ outlaw”. The term "outlaw” is intended to

differentiste such bikers from those who are law-abiding.

Trial Judgment, pp. 10, 21; Appellants' Record, vol. II, pp. 229, 240

8. . The trial judge noted that the Paradise Riders "are not on trial here” and that it was
not necessary to find that the Paradise Riders were an organized crime organization (although he
was satisfied that the Pamdisé Riders do have "a number of the characteristics of organized crime”)
or that the members' criminal activities are part of the Paradise Riders' activities (although many of
the members “had long-standing criminal records and some for very serious off‘ence&").
Nevertheless, he held that there ware "strong grounds” supporting the police view that the Paradise

Y
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4 Respondent's Factum

Riders are a "criminal organization and not just a club some of whose members are involved in
crime”. .

Trial Judgment, pp. 20-21; Appellants' Record, vol. II, pp. 239-240

Exhibit 42: Exhibit C of J. Bniee Townley's Affidavit, dated July 9, 1992 (list of known Paradise

Rider members and their convictions)
9. Some of those "strong grounds” supporting the police view which were accepted by
the trial judge include: ’ ‘

. information contained in a study prepared by a joint task force of the Metropolitan
Toronto Police and the Ontario Provincial Police ("Project RoMo') which showed
that the Paradise Riders were an outlaw gang and an organized crime entity. This
information showed that:

° the Paradise Riders' members had numerous Criminal Code convictions, 41
driving suspensions and 172 highway traffic violatidns;

° the Paradise Riders often communicate with outlaw motomycie gangs across
Canada and the United States;

° members engaged in criminal activity with members of seven other gangs;
wiretaps on 49 members disclosed involvement of members in drug
trafficking, dealing in stolen property; prostitution, extortion and other

crimes;

° a search of the Toronto clubhouse revealed a heavily fortified structure with
rifles, baseball bats and stee} pipes mounted on the wall;

o numerous intelligence reports of illegal activity by members involving use

of weapons and assaults on police;
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° intelligence reports of numerous meetings and contacts between members of
the Paradise Riders and the Hell's Angels in various provinces during 1989
and 1990;

Project Ronterrio, Exhibit 12; Respondent's Record, vol. VII, Tab 11, pp. 1421-1542
Trial Judgment, pp. 17-18; Appeliants' Record, vol. II, pp. 236-237

. statistics showing that 62 men were identified by the police as being members of the
Paradise Riders, of whom 40 had convictions for a total of 370 convictions for
offences, including 67 convictions involving violence, 31 involving weapons and one
murder;

Trial Judgment, pp. 18, 20; Appellants’ Record, vol. II, pp. 237, 239

Evidence of Mercier; Respondent's Record, vol. VI, pp. 115321160 (conviction of member, Elkins,

for a murder of a stranger); see also Evidence of Peterson; Respondent's Record, vol. I, p. 157

(Pnndisekidmhcldtﬁwhis«forElkhuﬁerhawuchqed) .

. in May 1991 one member of the Paradise Riders had been charged with shooting two

people and killing one of them;
Trial Judgment, pp. 18, 20; Appellants’ Record, vol. II, pp. 237, 239

. specific testimony of numerous police officers regarding conduct of members of the

Paradise Riders, including rapes, hotel fights, assaults, intimidation, disruption to
resort towns, drug crimes and organized crime. '
Tria Judgment, pp. 13-20; Appellants' Record, vol. I, pp. 237-239.

. other specific testimony about various investigations of the Paradise Riders,
including one road check of members which resulted in 6 Criminal Code charges, |
narcotics charge, 50 highway traffic chargés and the discovery of a weapon and
ammunition in a truck following the motorcycles which intelligence suggested was
carried for use in an anticipated conflict with another gang;

Trial Judgment, pp. 18-20; Appellants’ Record, vol. 1, pp. 237-239
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Lh; testimony of a former member of the Paradise Riders who boastfully testified that
he had used hundreds of aliases in the past.to take out drivers’ licences to avoid
accumulating demerit points; '

Trial Judgment, pp. ‘l 8-20; Appellants’ Record, vol. Il, pp. 237-239

. information. that the Paradise Riders invite large numbers of guests from other
outlaw motorcycle clubs to major functlons, some of these clubs had held functions
which had giv&n rise to violence and public safety problems, including shoétings and
injuries.

Trial Judgment, p.20; Appetlants’ Record, vol. {1, p. 239

D. Findings and evidence at trial regarding outiaw motorcycle gangs
(a)  The purpose of this evidence

10. At trial, the Respondent adduced much evidence concerning outlaw motorcycie
gangs: a total of 68 books, articles, studies, reports and other publications. The trial judge held that -
this evidence was adduced for the purpose of demonstrating "reasonable grounds for {the police] to
believe that certain conduct is committed by bikers and that apprépriate police action is wamntéd
in response.” ' .

Trial Judmg p- 7; Appellants’ Record, vol. II, p. 226

Exhibits in Vols. X to XIV

: '
(b)  Structure, organization and activities of outlaw motorcycle gangs

1L Outlaw motorcycle gangs are an American phenomenon which arose after World War
L. Over the years, outlaw motorcycle gangs have evolved from their rebellious, hard-living

antisocial roots and are now an integral part of organized crime throughout the world. The Hell's
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Ange]s are the largest and most notorious of all outlaw motorcycle gangs, but virtually all outlaw
motorcycle ga.ngs. ‘including the Paradise Riders, are modelled on the Hell's Angels The trial judge

found that outlaw motorcycle gangs:

(o} are "close-knit fraternal organizations for which loyalty is pmmount and dxsloyalty
may be punishable by death™;
+  are "para-military in terms of organization with fortified clubhouses and heavy
security measures”, précé\tﬁom which "are intended to be defences against the
police, the public and rival gangs™;

[20] . enforce “internal discipline, inéluding aniron-clad code of silence which ensures that
information about the club operations never goes beyond the walls of the clubhouse”;
. engage in exclusive and anti-social activity which is “marked by abuse of alcohol and ‘
drugs, violence and aggressive behaviour and language";

. .are "more and more involved in criminal activity” and "crime as a source of

(301 livelihood", with "drug trafficking” as a "principal interest"; with the trend toward
crime have "come affiliations on provincial, state, national and international levels,

sophisticated busmess practices and wars over temtory" ; they act as a "brokerage of

criminals®; .

. are “pre-adapted as vehicles of organized crime” and "some are apparently quite

[40] simply organized crime organizations”; many police specialists believe that most
outlaw gangs "are involved in major organized crime";
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. are often distinguishable by distinctive dress and appearance, including long hair and
beards and biack leather clothes decorated with sﬁnbols and colours of their club and
motorcycle lore; increasingly, however, some are adopting business dress and
vehicles which reflects the “trend toward becoming sophisticated organizations”; and

. are vmually impossible for police to infiltrate; the police have limited means by
which they can deal with the gangs.
“Trial Judgment, pp. 1115, 21; Appellants’ Record, vol. II, pp. 230-234, 240

1987 RCMP Gazente, Exhibit 10; Respondent’s Record, vol. VII, Tab 9: see especially pp. 1341-1344
(history of cutlaw motorcycle gangs), pp. 1345-1347 (characteristics), pp. 1348-1350 (organization
and structure), pyy, 1350-1354 (visible indicia), pp. 1354-1360 (biker runs and police stops), pp. 1360-
1362 (clubhouses), pp. 1363-1264 (weapons), pp. 1367-1369 (inter-gang relations), pp. 1370-1373

(analysis of gangs, province by province)
1994 RCMP Gazette, Exhibit 11; Respondent's Record, vol. VII, Tab 10; sce especially pp. 1385-

1387 (history of outlaw motorcycle gangs), pp. 1388-1389 (visible indicia), pp. 1390-1293
(organization and structure), pp. 13941395 (biker runs and police stops), pp. 1409-1415 (analysis

of gangs, province by province)

12 Violence and intimidation are the stock-in-trade of the modern outlaw motorcycle
gang. Outlaw motorcyclé gang members are deeply involved in the trafficking and distribution of
drugs although, being opportunistic by nature, they are involved in many forms of criminal activity.

Trial Judgment, p. 9; Appelisnts' Record, vol. IT, pp. 228
Evidence of Lieutenant Loais Barbaria; Respondent's Record, vol. ITI, Tab 1, pp. 501-556
Evidence ofSn. Jean Pierre Levesque; Respondent's Record, vol. V, Tab 1, pp. 1091-1115

13. Outlaw motorcycle gangs are territorial and highly protective in nature resorting to
murder, bombings, and arson, as evidenced by the ongoing war in Quebec between the Hell's Angels
and the rival gang, Rock Machine, which at the time of trial had claimed many lives including the
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bombing death of an eleven year old child in 1995. In Quebec, there were many deaths, attempted
murders, bonibings, missing persons and cases of arsoa concerning biker-affiliated businesses and
hangouts. .

Evidence of Sgt. Guy Ouelletre; Respondent's Record, vol. 111, Tab 1, pp. 626-731

Evidence of Sgt. Jean Pierre Levesque; Respondeat's Record, vol. V, Tab 1, pp. 1091-1115
1994 RCMP Gazette, Exhibit 11; Respondent's Record, vol. VIL, Tab 10, pp. 1379-1420

14, - Gang members congregate not only for social purposes but to advance their criminal
purposes and as 2 defence against the police, the public and rival gangs. With outlaw motorcycle
gang members, the possibility of violence and even death is never far away.

Tml!udgmem.p 11; Appelhnu'kcco«d.vol.ﬂ.y 230
Exhibit 50; Respondents Record, vol. IX, Tab 32, pp. 1888-1890

15. Every outlaw motorcycle gang attracts a group of prospects, associates and other

hangers-on who do not hold full membership but are part of the motorcycle gang network and ‘

engage in criminal activities. Motorcycle gangs are generally organized into cells with individual
members engaging in criminal activities. The cell structure insulates gang members and the gipg
itself from criminal prosecution. This structure means that the conviction and imprisonment of one
or more gang members does not result in the destruction of the motoreycle gang itself as a criminal

' organization. Thq éell structure, coupled with gang secrecy, loyalty and the ever-present reality of

violence and intimidation, has made effective law enforcement _agginst outlaw motorcycle gangs

uniquely difficult.
Evidence of Li Louis Barbaria; Respondent's Record, vol. III, Tab 1, pp. 501-556

Evidence of Sgt. Jean Pierre Levesque; Respondent’s Record, vol. V, Tab 1, pp. 1091-1115
Evidence of Anthony Tait; Respondent's Record, vol. IV, Tab 1, pp. 732-821

16. The trial judge found that "the police witnesses were unanimous in their opinions that
outlaw motorcycle gangs were major threats to public safety and their personal experience and
accumulated expertise justifies that view.” Police have been acting on these concemns for years,
regarding them as a "major threat” and have creaxed specxal local, provincial and national
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organizations to combat them”. Recent reports by the U.S. President's Commission on Organized
Crime and the United Nations' Commission on Crime Prevention and Criminal Justice underscoré
these concerns and illustrate that the problem is one of international dimension.

Trial Judgment, pp. 15-16; Appelanty Record, voL IL, pp. 234-235

Exhibit 44: Rzponf«UmdelnmComnmm&lmhvmw.RespondnﬂRecord,Tab
27, pp. 18341849 ,

Exhibit 45: Ptuidem‘lCmmononOrgmwede: R:ponmmehuxdentmdAuomy
General; Respondent’s Record, Tab 28, pp. 1850-1867

17. A significant concern in Ontario is that the Hell's Angels, the most powerful biker
gang in the world, mdy now be trying to gain control in Ontario. It already controis the outlaw biker
community in Qiebec and British Columbia. Significant contacts between the Hell's Angels and
the Paradise Riders have been detected. The police are "continually trying to monitor the
movements and meetings of gangs in an effort to combat their illegal activities and to prevent their

influence from spmdiug."
Trial Judgment, pp. 16-17; Appollants' Record, vol. IL, pp. 235-236

Exhibit 46: Analysis of C between bers of Paradise Riders and Hell's Angels;
Respondent's Record, vol. IX, Tab 46, pp. 1868-1873 ’

1987 RCMP Gazette, Exhibit 10; Respondent's Record, vol. VII, Tab §, pp. 1337-1378

1994 RCMP Gazette, Exhibit 11; Respondents Record, vol. VII, Tah 10, pp. 1397-1416
) (chnnctmmcs of Hell's Angels)

(¢)  Activities of motorcycle gangs in small rural communities

18. Historically, motorcycle gang members have congregated in large numbers in small
rural communities, effectively taking them over and intimidating and terrorizing law-abiding
citizens. Occasionally riots have ensued, the most infamous of which was the 1947 riot in Hollister,
California where approximately 500 gang members disrupted an American Motorcycle Association
sponsored tour and competition for about 2500 of its members. A member of the Association later
said that the rioters représemed one percent of motorcyclists and, in response, members of
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motorcycle gangs later adopted the designation "one percenter” asa badge of honour. Today, as is -

well understood by our curts, the term "one percenter” symbolizes that the gang and members who
are permitted to wear thé symbol operate outside the law. The Paradise Riders are a "one percenter”

club and the Appéllants all bear "one percenter” tattoos.

Tmlhldgm:nr,p 9(mch:dmgrefmmmjmspmdenceonmesubjm),Appeﬂlm'R:cord,voL
I pp.22

1987 RCMP Gazstte, Exhibit 10; Rspondenx’s Record, vol. VI, Tab 9, pp. 1337-1378
1994 RCMP Gazette, Exhibit | 1; Respondent's Record, vol. VII, Tab 10, pp. 1379-1420

19. ~ On summer weekends t.hrou@oux the 1960's and 1970's, outlaw motorcycle gangs
took over and controlled Ssuble Beach and Wasaga Beach in Ontario. 'nley did so with impunity
until the Ontario Provincial Police were able to regain contro! primarily through the use of road
check programs directed at motorcycle gang members, their friends and associates, Opexitionally,
the road check programs pursued by the Respondent in this case are virtually identical to the early
road checks first used by the OPP to regain control of Sauble Beach and Wasaga Beach

Evidence of Inspector Terry Hall; RW!; Record, vol. V, Tab 1, pp. 909-964

(d)  The use of road stops

20. . Roaq checks directed at motorcycle gangs are used throughout Canada and the United
States. Police throuéhout North America consider the road check an effective and important tool
in law enforcemént in their continuing battle against outlaw motorcycle gangs. The police
community fears that if its dse of road checks directed at outlaw motorcycle gang members is
declared unconstitutional, motorcycle >gang members will travel in groups with utter impunity, and
thereby continue to transport narcotics, weapons, and otherwise further their criminal objectives.

Tria! Judgment, pp. 5, 23; Appellants’ Iiecord, vol. II, pp. 224, 242 (use of road checks throughout

North America) _

Evidence of Lieutenant Louis Barbaria; Respondent's Record, vol. III, Tab 1, pp. 501-556

Evidence of Sgt. Jean Pierre Levesque; Respondents Record, vol. V, Tab 1, pp. 1091-1115

Evidence of Sgt. Guy Ouellette; Respondent's Record, vol. m. Tab 1, PP 626-731
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Evidence of Insp Terry Hall; Respondent’s Record, vol. V, Tab 1, pp. 909-964
Evidence of Sgt. Robert Lines; Respoadent’s Record, vol. VI, Tab 1, p. 1274-1310

(¢) Highway traffic concerns

21. Motorcycle gang men;bers favour ﬂarley Davidson motorcycles, many of which have
been modified, or in biker vernacular “chopped" or constructed from stolen motorcycles from which
identifying marks have been obliterated. ' The trial judge found that "[s]ince many bikexﬁ are not
licenced mechanics and the changes they make may be fundamental, this tradition raises significant
highway safety concems.” Asa result, "it is reasonable to believe that outlaws' bikes are potentially

unsafe.” .
Trial Judgment, pp. 10-11; Appellants’ Record, vol. IT, pp. 229-230

22 The trial judge found that it is part of gang cuiture to "steal motorcycles and parts and
to change or erase identification numbers and to use false identification” or 'alias« “to avoid laws
including those relating to highway traffic". Paul Braybrook, one of the Appellants' important
witnesses at trial, openly boasted in the witness box that he used "hundreds of aliases” to mislead
the police and avoid the loss of his license through demerit points. The Appellant, Rampanen, also
admitted the use of aliases. '

’ Trial Judgment, p. 11; Appellants' Record, vol. II, p. 230

Evidence of Paul Braybrook; Respondent's Record, vol. II, Tab 1, pp. 212-324

Evidence of Tero Rampancn; Respoadent's Record, vol. I, Tab 1, pp. 165-211
1987 RCMP Gazette, Exhibit 10; Respondent’s Record, vol. VIL, Tab 9, pp. 1337-1378

1994 RCMP Gazette, Exhibit 11; Respondent's Record, vol: VT, Tab 10, pp. 1379-1420
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E. The events giving rise to this sppesl
()  Eventsleading up to the road stops in this case

23, In 1990, a corporation beneficially owned by members of the Paradise Riders,
Sovereign Property Corporation, purchased s former marina (the "Riders’ property”) in the heart of
Caesarea, e town of 700 people, located on the shores of Lake Scugog. Access to Caesam is
restricted to one highway, Regional Road No. §7.

Trial Judgment, pp. 4-5; Appellants’ R rd, vol. 11, pp. 223-224
Exhibit 1: Agreed Statement of Facts; Appellants’ Record, vol. 1, p. 88

24, Since 1990, members, associates and friends of the Paradise Riders have used the
Riders' property primarily as a summer clubhouse. The Riders’ property is not liige' there is one
single large building and a storage shed on 0.83 acres of land. It is surrounded bya secunty fence

and is protected by security cameras.
Exhibit 1: Agreed Statement of Facts; Appeliants' Record, vol. 1, p. 88 .

25. - On three or four weekends in the summer, the Paradise Riders hold major events on
their property. Upwards of three to four hundred outlaw motorcycle gang members, their associates
and friends converge on Cacsarea and attend these events. During these events, consistent with the
desire of outlaw motorcycle gangs assiduously to maintain security and secrecy, up to four Paradise
Rider members continuously patrol the perimeter of the Riders' property.

v
Trial Judgment, pp. 5; Appellants’ Record, vol. II, p, 224
Exhibit 1: Agreed Statement of Facts; Appeliants’ Record, vol. 1, pp. 88-89

26. - Through informants, the Responde_nt. the police agency with jurisdiction over
Caesarea, often leams about these events. The events are a source of concern: in the words of the
trial judge, they are a "frequent source of trouble” and are always pen:eived» "as presenting a

significant risk of violence and rival gang conflict” and "a very significant potential for... public
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disruption”. In order to deal with the events, the Respondent dev;loped an operational plan for road
stops at Caesarea.

Trial Judgment, pp. 19, 21; Appellants’ Record, voL. IL, p. 238, 240

ls;;bi« 1szwdeck0pgnﬁmﬂmmmu;xnpondmmecord.mvn,pp. 1544-
27. The Rapondent s;t up road stops for major events on the Riders' property on the
weekends of May 19-20, July 6-7 and September 7, 1991 and June 12-13, 1992. These are the road
stopswhichm‘atissueinthiuppeal. In addition to the information and experience possessed by

. the Respondent which is set out aBové conceming outlaw motorcycle gangs and, in particular, the

Paradise Riders, the Réspondent also had information that large numbers of members of other outlaw
motorcycle clubs had been invited to these events. The Respondent also had previous experiences

with varjous outlaw.club functions which had given rise to shootings and injuries and other public

safety problems and some of these clubs were invited to the major events on the Riders' property on

the four weekends at issue in this appeal.
Trial Judzma'.ﬂ, p. 20; Appeliants’ Record, vol I, p. 239
Exhibit 16: Operational Plans; Appellants' Record, vol. 1,p. 97
Exhibit 1: Agreed Statement of Facts; Appellants’ Record, vo. 1, p. 92

28, The trial judge found that the Respondent conducted the road stops in this case for
the following purposes: C

a) toinvestigate for contraventions of the Highway Traffic Act and the Compulsory

Automobile Insurance Act;

(b)  to investigate criminal or drug violations and to check the sobriety of drivers
(A.L.E.R.T. machines were present);

(c) to control traffic entering Caesarea;
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(d) 1o establish a police presence in the hamlet of Caesarea to reassure local residents

who were concerned about the large number of motorcycles;

(¢)  to let the Paradise Riders and the residents of Caesarea know that peace wouid be
maintained;

® to check for outstanding warrants for arrest;
(8)  to check for possible breaches of bail and parole conditions;

()  toidentify all motorcycle gangs, members, friend; and associates and persons known
1o be engaged in criminal activity in attendance at the event; and

(i) to identify stolen motorcycle parts, - ) o
Trial Judgment, pp. 19, 29-32; Appeliants' Record, vol. 1, pp. 238, 248-251

(b)  The set up of the road check points and the clrrylng out of the road checks:
brief det ntion and minimal intrusion

29. The Respondent set up two road check points, The primary check point was at a fire
station on Regional Road No. 57 south of Caesarea. Most of the Paradise Riders attending the major
event approached Caesarea ﬁ'o‘rn the south. A secondary checkpoint was just east of Caesarea on
Regional Road No. §7butitwasona smaller scale because fewer motorcycles approached from the
east,

Trial Judgment, pp. 23-24; Appellants' Record, val. I1, pp, 242-243
Exhibit 1: Agreed Statement of Facts; Appellants' Record, vol. I, p, 89
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30. The Respondent organized the road checks well in advance in response to intelligence
reports and conducted them for pre-set purposes. Officers participating in the road checks were
briefed in advance regardmg who to'stop and were instructed to lay charges where evidence
warranted it. Senior officers of the Respondent approved the road checks in advance. The trial
jﬁdge noted that the existence of a plan approved by senior officers and briefings of officers
concerning those plans resulted in "fairly consistent practice” at the various road checks.

Teial Judgment, pp. 25, 28, 32; Appellants’ Record, vol. II, pp. 244-247, 251

Exhibit 16: Rosd Check Operational Plans and Reports; Respondent's Record, vol. VII, pp. 1544-

1763

3L The Ro;tpondent conducted the madichecksinusentiallythe same manner on all four
occasions. It deployed apptt;ximntely 50 police officers at the southern checkpoint and 15 officers
at the eastern checkpoint. Uniformed police officers conducted the checks and. were assisted by
motoreycle gang intelligence officers and members of the canine ﬁnit Members of the Respondent's
factical unit with their usual equipment were deployed as bsckup for officer safety reasons.
Members of the tactical unit were not engaged in the stops themselves.

Trial Judgment, pp. 24-25; Appellanits' Record, vol. II, pp. 243-2¢4
Agreed Statement of Facts; Appellants’ Record, vol. L, pp. 89-90

32 . Thepotice selected persons to stop by looking for the visible indicia of outlaw blkers
Other traffic was slowed and sometimes stopped for a quick look at the occupants, but then was
waved through without being directed into the parking lot.

Trinl Judgmeat, p. 25; Appellasns’ Record, vol. 11, pp. 244

Trial Judgment, pp. 12-13; Appeliants' Record, vol. II, pp. 231-232 (bikers "create and advertise” 2
particular appearance, which includes such things as symbols, logos and names of their club)

33. When persons thought to be going to the Riders' property approached on the highway,
they were directed by uniformed officers to pull into a parking lot and were required to produce their
driver's license, ownership and insurance documentation. They were detained until their
documentation was checked through the Canadian Police Information Centre (CPIC) computer for
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outstanding charges or warrants, bail or parole conditions and identification hfomMon including
aliases. The uniformed officer might also ask the driver to activate equipment on the motorcycle to
see, for instance, if the brake lights worked.

Trial Judgment, pp. 25-26; Appellants' Record, vol. I1, pp. 244-245

t
.o

34. To lmmlmu the duration of the stop, the motorcycle gang intelligence officers °

assigned to the road check had pre-pririted CPIC records for those motorcycle gang members
expected to attend the function and the records were arranged in alphabetical order. The stop for
each individual lasted spproximately 3 minates but could last as long as 20 minutes whea larger
groups arrived st Cacsarea together. While waiting for CPIC resuls the motorcycles were visully
inspected for mechanical fitness and compliance with the Highway Traffic Act. The police engaged
in conversations with those stopped; oﬁeﬁ the officers knew the ;;qsons by name and conversations
ofa social nature ensued. Participants were "fairly cordial and‘casual" for the most part, with only
occasmnal tensxon, coarse language and bickering. Apart from one incident mvolvmgone mdmdual
who was arrested for dlstuxbmg the peace, the stops were orderly and peaceful. Both the Respondent
and members of the Paradise Riders videotaped the stops. :

Trial Judgment, pp. 26-28; Appellants’ Record, vol. I, pp. 245-247
Evidence of Sgt. Tom Hart; Respondent’s Record, vol. ITI, pp. 557-594

3s5. ‘ Intelhgence officers were present in the backgmund at the road checks in order to
assist in xdennfymg bikers from other gangs especially for the purpose of enabling the police to
ascertain if there were outstandmg warrants or relevant terms of bail or parole. Tdentification was
particularly important because of the frequent use of aliases. Many persons stopped in the road
checks were indeed membcrs of other outlsw gangs. The information regarding who went through

the road check and what gang they were associated with was circulated to other police intelligence

agencies,
Trial Judgmeat, pp. 24-26, 28-29; Appellants' Record, vol. I1, pp. 243-245, 247-248

Goad
i
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36. As a result of the road checks which are the subject of this proceeding, various
charges were laid for offences relating to vehicle condition, improper helmets, lack of licence, lack
of insurance, obstructed plates, improper mufflers, improper tires, handle bars too high, unsafe

. vehicles, unnecessary noise and no speedometers. In addition, the police served suspension notices

and Iaid a number of other charges including obstruct police, trespassing, failure to surrender licence,
careless driving, causing a disturbance and speeding. Three persons were arrested on outstanding
warrants. The police had generally conducted road checks with respect to all of the Paradise Riders’
major social functions and so the road checks in issue in this case werqmﬁcipated by the Paradise
Riders; nevertheless, these road checks resulted in numerous charges.
Trial Judgment, pp. 22, 27-28; Appellants’ Record, vol. II, pp. 241-247

PART II — POINTS IN ISSUE

37.  Were the detentions of the Appellants, in the circumstances of this case, arbitrary and thus
contrary to s. 9 of the Charter?

PART IIl — ARGUMENT

A, The Appeilants’ Submissions

38. The Appellants submit that the Respondent's road stops infringed 5. 9 of the Charter
because they were not authorized by ariy legislative provision or any common law power. They
assert that this case involves persons, “deemed of lesser worth by the police”, who were detained in
a"temporary, but very real ‘police state™, under practices which are "institutionalized in authoritarian
and totalitarian states”, in order to be "identified and subjected to police dominance”. Those persons
are said to have been singled out based upon "nefarious 'profiling™ based on "suspected group

o Hissomitd [ oo Koo Rt
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stereotypes”, f’g\.u‘lt by association” and "disreputable reputation”. The detentions "raise the spectre
of unrestrained police conduct”, conduct which is "such as would be seen in N police state”, based
on "police stereotypes based on race or method of dress”, leading to unspecified "nefarious
consequencet"'. They wam the Court that if it dismnisses the appeal, it will "embark down a path that

* could easily descend into greater and greater abuses”, suchas targeting on the basis of race, and the

distinction between "atotalitarian soéxety and a state subject to the rule of law"” will be ignored. The
Appellants, referring to a dictionary and not the jurisprudence of this Court, define "axbitrary ins.
9 of the Charter as meaning "despotlc the synonyms of which are said to be "totalitarian, tyrannical

and d.\ctatonal"

39. The Appcllants rarely refer to the actual mdence in the record. Instﬁd, as is seen
above. they prefer to adopt characterizations which are not based onthe evidence and to present dark
and ominous scenarios, both with some measure of overstatement, The Appellants’ analysis of s.
9 of the Charter does nct go much beyond taking the characterizations and scenarios which theyhgve
fashioned and then comparing them with supposed practices in totalitarian, tyrannical and dictatorial ‘
regimes and police states. As far as the legal analysis is concemned, the Appellants dismiss in just
one single sentence the possibility that the Respondent's actions were authorized by the Police
Services Act and the common law. As far as s. 9 of the Charter is-concerned, the Appellants
fleetingly refer to only two decisions of this Court concerning s. 9 of the Charter and three pre-1991
decisions of this éourt concerning s. 8 of the Charter. Except for attempting to distinguish two
lower court s. 9 authorities which are hostile to their position and which were relied upon by the
Court below, they fail to mention any s. 9 authorities. Finally, the Appellants fail to address how
this Court should balance the important needs of public safety, public order, peacekeeping and
highway safety on the one hand with the vital constitutional rights of individuals on the other hand
— perhaps because they only deal with the latter and never acknowledge the existence of the former. -
i
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B.  The Respondent’s submissions: an introduction

40. The Respondent submits that the road stops in this case did not infringe s. 9 of the
Charter. The road stopé were authorized by s. 216(1) of the Highway Traffic Act, R.S.0. 1990, c.
H.8, were canducted for good feason, and were limited in scope and duration. As such, they were
not "arbitrary” within the meating of this Court's jurisprudence under s. 9 of the Charter.

41. Further, the Respondent submits that the road stops were authorized by the common
law powers or ancillary powers of police to keep the peace and preserve public safety. These powers
have been codified in.s. 42 of the Police Services Act, R.8.0. 1990, c. P.15.

42. In this case, the road stops were based on a rationally-based concem, founded upon
a wealth of evidence and experience, that there was a risk of material harm to public safety and
public order posed by the gathering of hundreds of members, friends and associates of the Paradise
Riders, an outlaw motorcycle gang, in the small rural town of Caesarea. The Respondent was also
concerned about highway safety, prevention of crime and intelligence gathering. The road stops
took place in two particul.ar locations éf concern on four particular weekends. The road stops were .

brief and businesslike and succeeded in their objectives with a minimum of interference with civil

liberties.

“;3. ‘ The liapondent‘s conduct in this case is even more defensible than the police conduct
unanimously uph;ld by this Court in R. v. Wilson, [1990] 1 S.C.R. 1291. In that case, a police
officer acting under the authority of the Highway Traffic Act, stopped an individual who was driving
froma ﬁotel shortly after bar closing time. The police officer had no reason to believe the driver was
doing anything wrong other than his general experience that those driving from hotels shortly after
bar closing tirﬁc sometimes are impaired. The stop was not part of a comprehensive program, but
rather was a random stop made on the spot by a single officer. This Court unanimously upheld the

stop. There was sufficient articulable cause — ie., sufficient reason, based on evidence and
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experience — to take proactive measures under the authon‘t); of the Highway Traffic Act in the
interests of public safety and public order, to stop the driver.

B

44, .Inthe case at bar, statutory authority for the roadcheck stops exists under the Highway

Traffic Act. Furtba' ds mentioned in parngraphs 6-22 and 26-27, above, the Record of this case -

contains much more than the sort of general experience which gave rise to the apprehensxon of risk
to public harm and pubhc safety in Wilson. The Record of the case at bar i is comprised of
voluminous evidence, expert analysis and specific experience supporting an apprehension of
significant risk and: this was recognized by the trial judge, whose findings of fact are binding.

Further, in Wilson, there were no specific circumstances such as erratic driving of the automobile
which would give rise to a specific apprehenslon of harm. However, in the case at bar, the
Respondent knew in advance that hundreds of members, friends and nssocuta of the Paradise
Riders, a known outlaw motorcycle gang, were going to converge upon tiny Caesarea, giving rise
to a very specific apprehension of harm. The case at bar is even stronger than Wilson. |

.
.

C. What ﬂﬂs case is not about

" 45. " The Appellants address issues which are not raised by the facts of this case. '

46. This case is not about discrimination or the classification of people according to

group charactensncs and sterootypes. Indeed, the Appellants specifically abandoned all arguments
based onss. 7, 8 and 15 of the Charter in the courts below and constitutional questions have not been

stated concerning those sections, Further, the Record reveals no targeting of individuals on the basis

of an enumerated or analogous ground under s, 15.
Statement of Agreed Facts; Respondeat's Record, vol. XIV, p. 2865
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47. In addition, this is not a case about police selecting persons for stops base;i on
“stereotyping”. Instead, this is a case about the police engaging in limited, well-considered,
protective action based on a rational and well-founded apprehension pf risk to public harm and

. public safety.

48. Finally, one-third of the cases cited by the Appellants are cases arising under s. 8 of
the Charter which do not deal with s. 9 of the Charter. The Appellants abandoned ai] arguments
concerning 3. 8 of the Charter, Other thans. 9 of the Charter, no other constitutional rights or torts
are engaged in this Appeal. )

Trial Judgiment, p. 33; Appellants’ Record, vol. I, p. 252
Statement of Agreed Facts; Respondeat's Record, vol. X1V, p. 2865

D. Assessing the Respondent's conduct in this case and determining the limits of police
powers: general considerations

49, The Respondent submits that the Court should hive regard to certain gen@
considerations when evaluating the Respondent's conduct and determining the extent to which police

may engage in proactive, protective measures to preserve public safety and public order.

(a) Police do not have the benefit of hindsight but instead must act as circumstances
present themselves o

50. Police facing circumstances compelling them to take proactive, protective measures
to protect public safety and publié order do not have the benefit of hindsight. They must make an
assessment, often on short notice, concerning the measures which may be necessary in order to deal
with a potential but apparently material risk to public safety and public order in circumstances where
the precise extent and nature of that risk is impossible to know. Their actions must not be evaluated

with the benefit of hindsight. The fact no harm eventuated in Caesarea in this particular case does
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not mean that the road stops were unnecessary or excessive and thus improper; to the contrary, it
may mean that they were éffective in preventing harm.  Police, like any other specialized
administrative agency, should be afforded some margin of appreciation when they exercise an expert

' Jjudgment as the circumstances present themselves regarding what proactive, protective measures are

1o

[20]

(0]

(40]

necessary in order to address the interests of public safety and public order.

R v. Coleman, [1999] O.1. No. 2607 (Sup. Ct) at pars. 25 (wamning against using hindsight in
cvaluating police actions under . 9 of the Charter)

(®)  The poiice are subject to conflicting obiigations and pressures

51. Police are obliged by statute to preserve public safety and public order (s. 42 of the
Police Services Act) and failure to take proactive, protective measures in the face of a real concern,
based on evidence and experience, about public safety and public order would violate this provision.

While this case shows that police can be sued for violating Charter rights if they do act to protect ,

public safety and public 6rder, police can also be exposed to negligence claims by those injured or
whose property is destroyed if they do not act. There are many competing interests and mény
competing considerations which must be weighed and balanced. This context informs the
interpretation of s. 9, of the Charter and its application in this case.

(¢) The lﬁ:portance of proactive, protective policing

«

52. Much of law enforcement, particularly criminal investigation and prosecutions, can

be characterized as reactive policing. However, police often must act as peacekeepers; in this regard,
they are engaged in proactive policing. Reactive and proactive policing are designed for different
purposes and have quite different implications for individual liberty. vWith reactive policing, the
police are engaged in criminal in\;estigau'on in the expectation that a crime, already committed, will
be solved and the perpetrators will be successfully apﬁreh&i'ded and prosecuted. The civil liberties
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of those who are subject to investigation are engaged during an investigation or prosecutxon For
that reason, comprehensive protecuons are extended under both the Charter and the Criminal Code.
See genenlly Coun of Appeal Judgment, pp. 36-38; Appellants’ Record, vol. II, pp. 323-325

53. On the other hand, proactive policing is aimed at addressing rationally-based,
substantial concerns about material risk of harm to persons or property, not furthering a specific
criminal investigation or prosecution. The conduct here‘is regulatory in nature — ie., conduct
designed to proiect persons who may be vulnerable to harm or to further another proper purpose.
In such contexts, this Court has confirmed that Charter standards are attenuated: R v. McKinlay
Transport Inc., [1990] 1 S.C.R. 627 and R. v. Fitzpatrick, [1995] 4 S.C.R. 154. As Doherty J.A.
pointed out in the court below, while it is true that much proactive policing occurs without
comprising individual liberties, from time to time individual liberties and the Charter may be
engaged, but only minimally. A few examples of proactive policing inciude RIDE program vehicle
stops, monitoring / visual inspection / inspection of bags carried by youths entering certain rock
concerts and searches of persons and their possessions at departure areas of airports. The Courts
have repeatedty upheld such forms of proactive policing based on the need to address potential risk

‘and the fact that the techniques employed are tailored to address those risks while minimizing any

infringement of individual liberties. Canadians accept these minor interferences on civil liberties
as a small price to pay to live in a safe, free and democratic society. ‘
Court of Appeal Judgment, pp. 37-38; Appellants’ Record, vol. II, pp. 324-325: "Prmcuve policing

ummymysmoteeﬂ’mcmmdeﬂ'ecnvcm tive p Where p steps do not
mmdawnhm&vxdnﬂﬂmmtmuedemmmymdeﬁmvmmnmcomﬂmm
cost. Evmwhﬂelbaeuhmfmewithmdiwdudnghu.memmlgﬁnsmmedmeswmh
the interference. Thnismonohmd:emewhzreﬁzpmmnvemenurﬂmukenmmeconmxt

of a regulatory scheme such as the Highway Traffic Act."

E. Section 9 is not Infringed in this case

54, It is common ground that the Appellants were "detained” within the meaning of . 9
of the Charter. The central question is whether the detentions were “arbitrary”. In this case, the
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detentions were not "arbitrary” because the Respondent had statutory authority under the Highway

Traffic Act and had the common law authority or ancillary power (as codified by s. 42 of the Police
Services Act) to detam the Appellants There are no facts suggesting an arbitrary exercise of

discretion on the pan of the Rupondmt

55.

R. v. Hufsky, [‘1988] 1S.CR 621
(2)  Stafatory suthority for the road stops

The roadstops were authorized bys. 216(1) of the Highway Traffic Act, R.S.0. 1990,

c. H.8. Underthis prowsnon, the Rspom:lent has the power to stop vehicles at any time for highway

‘safety reasons.

56.

The Appellants, however, submit that the road stops in this case were not conducted

for highway traffic purposes but for other purposes. They suggest, in effect, that the Respondent's
reliance upon s. 216(1) of the Highway Traffic Act for the stops is a pretext or a sham.

57.

The Appellants’ submission has no merit:.

Neither the trial judge nor the Court of Appeal found .that the road stops for highway
concerns were pretexts or "shams”. The question of whethier highway safety concerns
motivated‘any given stop is solely one of fact to be determined by the trier-of-fact in each
case. The trial judge's-findings of fact m this regard — that such concerns motivated the
stops — are well-supported by evidence and cannot be displaced on appeal. '
Stein v. Kathyl(mc). [1§7q 2S.CR 802808 :

Trial Judgment, p. 51; Appellants’ Record, vol. L, pp. 270: "Thave... found as a fact that the police did
nctinpmforhighmyhtﬁcremmdthmfpn there is no issue of bad faith or pretext.”

Court of Appeal iudgment,pln.ﬂ; Appellants' Record, vol. II, p. 302: "The trial judge's finding that
highway safety concerns was one of the purposes behind the stops is a finding of fact. Unless it can

S
Lo
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be said fo be unreasonable or based on 2 material misapprebension of the evid it must be
accepted in this court. The totality of the evidence provides a reasonable basis for the trisl judge's
conclusion that highway safety concerns were one of the purposes for the stops.”

The Rcspondém has always acknowledged that there were purposes for the road stops other
than highway safety. But there is no authority for the proposition that the existence of other
purposes, short of pretext or "sham®, vitiates a road stop. Indeed, there is authority to the

contrary.,

R. v. Storrey, [1990] 1 S.C.R. 24! (i bie and probabl ds existed to arrest Storrey but
mmkmmmmmmmmmhmpmmcmwmwbe

satisfactory)
R. v. Daigle, [1994] B.C.J. No. 2118 (B.C.C.A.) (search and seizure)

R. v. Annent (1984), 17 C.C.C. (3d) 332 (Ont. C.A.) (search and seizure)

R. v. Duncanson (1991), 12 CR. (4*) 86 (Sask. C.A.), lﬂ’d.on‘omet grounds, [1992] 1 S..C.R. 836

R. v. Simpson (1993), 79 C.C.C. (3d) 482 (Ont. C.A.) at pp. 492-493

Judgment of the Court of Appesl, para. 31; Appellant's Record, vol. I, p. 305: "as long as the
additional police purpose is not improper and does not entail an infringement on the liberty or security

of the dewsined person beyond that contemplated by the purposs animating 5. 216(1) of the HTA, 1

see no reason for declaring that a legitimate police interest beyond highway safety concerns should

taint the lawfulness of the stop and detention.”

If the Appellant's submissions were accepted, then every time a police officer validly stops
a vehicle under the Highway Traffic Act for highway safety reasons and there is another
purpose, no matter how insignificant, the detention would be invalid. No authority supports
that result. '

Trial Judgment, p. 50; Appellants’ Record, vol. I, pp. 269

It is only where the purpose of the stop has absolutely nothing to do with motor vehicle
considerations that the stop can be said to be unauthorized by highway traffic legislation.
For example, Dedman v. The Queen, [1985] 2 S.C.R. 2 (in Dedman, the court held that the only

purpose of the stop was to determine whether there were grounds fora bt picion that the
sccused had alcoho! in his blood and not to determine whether the dp dali or
other highway concerns)

Wobuasild il Moo o
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L] Even if the Appellants' submission of "sham" were accepted, this would not affect the
Respondent’s submissions, below, that the road stops were authorized by 8. 42 of the Police

Services Act and the Respondent's common law or ancillary powers,

58. Therefore, the stops in the case at bar, conducted for the purposes of highway traffic »
regulation, were authorized by the Highway Traffic Act, There are no other facts suggesting that the
stops were arbitrary. The stops in this case were not random interceptions — the trial judge found
that the stops were conducted on the basis of a well-founded apprehension that members of outlaw
motorcycle gangs often perform inexpén x;lodiﬁcau'ons to their vehicles and frequently use aliases
to avoid demerit points: such an apprehension is not even necessary, as provisions of the Highway
Traffic Act authorize even random stops and they have been upheld under the Charter: see R. v.
Ladouceur, [1990] 1 S.C.R. 1257. Further, brief stops at which licences, vehicles and CPIC are

checked are not arbitrary or otherwise contrary to the Charter.

R.v. Murray, (1999] 1.Q. no. 1037 (Que. C.A.) atpara. 24 (like here, the stops were not random, and
5o the case is distinguishable from the cases, below) ] -

R v. Hufsky, [1?88] I S.CR. 621 at pp. 636-637 (production of li hip and proof of
insurance)

-R v. Ladouceur, [1990] 1 S.CR. 1257 at p. 1277 (production of licence, ownership and proof of
insmmce),np.lzas(uhn;qunﬁomregudingmue‘ and mechanical fitness of vehicle),
at p. 1281 (look at vehicle and examine pars 1o verify mechanical fitness of vehicle), at p. 1287
(check driver's sobriety), at p. 1289 (do CPIC check) . .

R.v. Mellenthin, [1992] 3 S.C.R. 615 at pp. 622, 624 (production oi'li_cmce, ownership and proof of
insurance) .

v

(b) Common law authority

59 The police have ancillary or common law powers to protect public order and public

safety in certain circumstances.
Rv. Godoy, [1999] 1 S.CR. 311 atpans. 12, citing R. v. Waterfield, {1963 3 AL E.R. 659 (C.C.A.),
R v, Stenning, [1970) S.C.R. 631, Knowiton v. The Queen, {1974] S.C.R. 443 and R v. Dedman,

{1985)2S.CR.2
R.v. Murray, (1999] 1.Q. no. 1037 (Que. C.A.)
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60. If police conduct constitutes a prima facie interference with a person's liberty or

property,lsuch as in this case, the Court must consider two questions: first, does the conduct fall

within the general scope of any duty imposed by statute or recognized at common law; and second,

does the conduict, albeit within the general scope of such a duty, involve an unjustifiable use of
oy POV associated with the du}ytf

R v. Godoy, [1999} I'S.CR:311 atpana. 12
61. in the Court below, Justice Doherty, writing without the benefit of this Court's
decision in Godoy, formulated a different test. He held that in order for the police to engage in
proactive measures to maintain the public peace, the requisite necessity arises only when there isa
nceal risk of imminent harm”. In his view, before that point is reached, proactive policing must be
(20] limited to steps which do not interfere with individual freedoms. He conceded that "[iJn some
situations, the requirement that there must be a real risk of imminent harm before the police can
interfere with individual rights will leave the police powerless to prevent crime.” It is submitted that
Justice Doherty's test of "real risk of imminent harm"” is an inflexible, pre-formulated bright-line rule
which unduly restricts the ability of police to protect public safety and public order. In any event,
Justice Doherty's test is ;:at the test prescribed by this Court in Godoy and thus it is not an accurate.

statement of the law.

Court of Appeal Judgment, p. 45; Appeliant's Record, vol II, p. 332 (“real risk of imminent harm”

(30
¢ tt!t)'

g

o koniﬂlfy,DobﬁtyJ.A.'s‘xulriskofimmheuthmn'mis&evay sort of pre-formulated bright-
line rule he criticized carlier in his judgment. S«Comdf.kppu”udmt.np.%”(.kppellmn’
Record, vol. 11, pp.321-322).: "The infimite variety of situations in which the police and individusls
interact and the need to carefully balance imp but competing interests in each of these situstions
make it difficult, if not impossible, to provide pre-formulated bright-line rules which appropriately
maintsin the balance berween police powers and individual liberties."

o The Respondent's conduct fell within the general scope of any duty

" [40
: imposed by statute or recognized at common law

62. The Respondent's conduct fell within the general scope of the duties imposed on it

by statute and by common law:
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63.

Section 42 of the Police Services Act (the Act) imposes a‘duty on the Respondent's officers
to preserve the peace (s. 42(1)Xa)), prevent crimes and other offences (s. 42(1)(b), apprehend
criminals and other offenders and others who may lawfully be taken into custody (s.
42(1Xd)) and hy_chargé (s. 42(1)(¢)). In addition to this, s. 1 of the Act providu that police

services shall be provided in accordance with the "need to ensure the safety and security of

all persons and property in Ontario”. Municipalitics are obligated under s. 4 of the Act to
provide adequate and effective police services and these services must include "crime
prevention”, "law enforcement”, "public order maintenance” and "emergency response”.
Subsection 42(3) of the Act also vests officers with the powers and duties given to constables
at common law. Finally the Interpretation Act, R.S.0. 1990, 5. 28 provides that where 2
statute gives apcrson;powertoact, all powers necessary to enable the person to do the act

are deemed to be given.

The comﬁxon law imposes a duty on the Respondent's officers to preserve the peace, prevent

crime, and protect life and property.

R. v. Godoy, {1999] 1 5.C.R. 311 atpana. 15

R. v. Dedman, [1985]2 S.CR. 1 atpp. 11-12

R. v. Murray, [19991 1.Q. no. 1037 (Que. C.A.) at para. 24
R. v. Waterfield, (1963) 3 A E.R. 659 (C.C.A.)

“Rice v. Connolly, [1966] 2 Q.B. 414 st p. 419

Johnson v. Phillips, [1975] 3 AL ER. 682 at p. 685

Given the evidence and information available to the Respondent in advance of the

check stops, the check stops were within the general scope of these duties imposed by statute or
recognized at commonaw. In addition to addressing highway traffic concerns, the check stops were
liin.ited, well-considered, protective actionbasedona nﬁénal and well founded apprehension of risk
to public harm and public safety, matters which fall well within the Respondent’s statutory and

common law duties.

e g o
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(i)  The Respondent’s conduct did not involve an unjustifiable use of powers
associated with the duty
64, In Godoy, this Court heid that certain factors should form the basis of analyzing

m

@

®

@

®

- whether police used their powers justifiably. These factors are:

the duty being perforied;

the importance of the Quty;

the liberty interfered with;

the nature and extent of the interference;

the extent to which some interference with individual liberty is necessary in order to
perform that duty. '

R. v. Godoy, {1999} 1 S.CR. 311 atpana. 15

65.

The Respondent submits that the Godoy test in these circumstances means that where

the police have rationally-based, substantial concerns about material risk of harm to persons or

property, the poliée may take reasonable steps in order to address those concerns as long as there is
no unnecessary or unreasonable interference with civil liberties. Whether that balance has been

achieved in a particular case must be evaluated using the Godoy factors and any other relevant
factors. In accordance with the contextual factors set out in paragraphs 49-53 above, this evaluation
should proceed without the benefit of hindsight, with an understanding of the inherent limitations
associated with proactive policing and with an appropriate margin of appreciation for the experience
and expertise of the police in rnaking judgments concerning such matters.
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(1) The duties being performed
66. The duties being performed by the Respondent in this case are the maintenance of

{10]

{20]

(30]

{40

' public safety and public order, prevention of crime and highway safety. The first two duties are

duties at common law nd enshrined in the Police Services Act; the third is specifically authorized -

by statute.

67. These duties were clearly triggered in the circumstances of this case. The concems
giving rise to them were not fanciﬁxl.‘vague. speculative or remote. Instead, the Respondent had
available to it reliable information and experience regarding the nature, magnitude and immediacy
of the concemns. As‘ found by the trial judge, and affirmed. by the Court of Appeal, “there were
legitimate factual reasons for the police” to pursue the road checks. The Respondent "had reasonable
grounds to believe that large social functions sponsored by the Club had a very slgmﬁcant potential

for violence and public dxsrupuon ‘
Trial Judg PP. 21-22; App ' Record, vol. II, pp. 240-241,

68. In this case, as noted in paragraphs 6-22, 25-27 and 35, above,

L There was a sufficient basis, in the form of ;ﬁndics, reports, published articles,
evidence and general experience, permitting the Respondent to reasonably believe
that outlaw motorcycle gangs are engaged in conduét contrary to law and threatening
to public order, public safety and highway safety;

L] There was a sufficient basis permitting the Respondent to reasonably belicve that the
Paradise Riders are an outlaw motorcycle gang engaged in conduct cbntra:y to faw
and threateriing to public order, public safety and highway safety;
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. In t"act. the Respondent (either first hand or through other police sources) had specific
information concerning the risks posed by outlaw motorcycle gangs and, in
particular, the Paradise Riders, including risks of violence, the commission of
offences and threats to public safety and property; ’

. The Respondent had reliable information alerting it to the fact that a large number of
Paradise Riders and others, including other members of outlaw motorcycle gangs,
w;mld travel on Regional Road No. 57 to Cacsarea on the weekends in question;

° The Re'iiaoddent knew that upwards of 300-400 of these individuals would gather at
the small bmperty in the middie of Caesarea on the weekends in question.

. There was also specific evidence available to the Respondent suggesting that actions
by members of outlaw motorcycle gangs and the Paradise Riders were of particular
conc'erﬁ from a highway traffic standpoint — Le., frequent use of aliases, inéxpert
modificatin of vehicles and use of stolen parts.

69. The bases for the triggering of the duties to protect public safety, public order, prevent
ctime and preserve highway safety in the case at bar are much stronger than that which triggered Lﬁe
police officer's conduct in Wilson. In Wilson, the officer had no specific information about the driver
and merely had a suspicion that an individual driving from a bar at closing time might be impaired.
In the case at bar, thé Rupondeni had 2 duty to protect public éafety, public order, prevent crime and
preserve highway safety and sufficient facts existed to trigger that duty.

Trial Judgment, p. 44; Appeliants’ Record, vol. 11, p. 263: “the facts before me are stronger evidence
of articulable cause than those in Wilson.”

In R. v, Simpson (1993), 79 C.C.C.(3d) 482 (Ont. C.A)atp. 501, Doherty J.A. held that police may
detain an individual where there is "articulsble cause™,a constellation of objectively-discernibie facts
which give the detaining officer reasonsble cause to suspect that the detainee is criminally implicated
in the activity under investigation”. Simpson is a “reactive policing” case, nota proactive policing
case. It concerns what potice officers may do when investigating a crime that bas been committed.
1t has no application to p ive policing situati which is a different context raising different
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Charter considerations. See paragraph 52-53,abave.ne.ppuu5|emimnmoummc°um
decision in Godoy, not Simpson. Further, the test of "articulable cause” in Si np PP to be
contrary to this Court’s decision in Wilson where the officer bad no "constellation of objectively-

discernable facts”.,

. ’i’he importance of the duty

70. Thel duties on police officérs to preserve public safety and public order are the most
important of their duties. This Court has held that prompt police reaction to a 911 call is very
important for the public good (R. v. Godoy, [1999] 1 S.CR. 311), sufficient even to permit
unauthorized entry into a private residence. Similarly, in this case, the brief, limited highway traffic
stops, done for the very serious reasons disclosed in the evidence, are very important actions.
Among other things, 300 to 400 members of an outlaw motorcycle gang were converging on

Caesarea and the residents of Caesarea needed protection and security.

See also R. v. Murray, [1999] J.Q. no. 1037 (Que. C.A.) (roadblock set up, stnppmgalltnﬂ!c
immediately after an armed robbery, mcltchcmmmlsmﬂxght)

.

(3)  The liberty alleged to be interfered with

7L The hberues interfered with are the rights of membas of outlaw motorcycle gangs
not to be detamed arbitrarily. As mentioned above, the stops were not done on a random,
unprincipled basts and so they were not arbitrary. The case at bar is even a stronger case than
Godoy, where the police cmered a private home unannounced, without any authority, statutory or
otherwise; in the case at bar, there was statutory and common law authority for the stops.

i
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72.

(4)  The nature and extent of the interference
The interference with the liberties of those stopped, if any, was very limited in extent:

The stops were only 3-20 minutes in duration and involved only suspected members and

associates of the Paradise Riders who were driving motorcycles.

The primary activities during the stops were licence and identification checks, vehicle
inspection and CPIC checks. These are not unusual activities: most drivers expect to be
stopped by police at some time in their driving career and drivers commonly encounter these
activities when stopped. Those stopped in this case encountered the sort of interference
which no doubt hundreds of other motorists across Canada experienced on those very same
days: a brief stop, a check of the driver's licence and identity and a CPIC check. These
minimally intrusive activities are not unlike income tax audits or inspections of records to
check compliance which have been upheld by this Court for important public purposes (se¢
e.g. R v. McKinlay Transport Inc., [1990] 1 S.C.R. 627 and R. v. Fitzparrick, {1995] 4

S.C.R. 154).

The limited purpose stops in this case are to be distinguished from lengthy detentions
conducted for the purpose of adversarial interrogation. In the latter, the intrusion is
significant and a stronger justification for the detention may be required in order forittobe

. justified.

R v. Simpson (1993), 79 C.C.C. (3d) 482 (Ont. C.A) at p. 503: there is a spectyum of detentions,
nnging&nm'nbﬁefdcmﬁon.p«hmmukthepenmdmimdfuidenﬁﬁuﬁoa ..... (to) a more
intrusive detention complete with physical int and a more extensive interrogation.”

R. v Ferris (1998), 126 C.C.C. (3d) 298 (B.C.C.A)

The stops were well planned and were tailored to address the specific purposes set out in
paragraphs 26-30, above. More intrusive measures were not ut}dertaken. Although the
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police in the case at bar may have had good reason, based on their experience and the
genéml information about outlaw motorcycle gangs, to suspect that members were carrying
weapons and illicit drugs, they refrained from séarches of individuals and their vehicies
Frisk searches during detentions in circumstances similar to this have been upheld, yet the

Respondent did not even engage in frisk searches.

Terryv. Ohio 392U S. 1, 88 S. Cr. 1868: wherupobceoﬂicerobmcswullmmmtlm
the officer reasonably to conclude .. ﬂmmmxmlacﬁmymybelfoot,mcpohceoﬁcerm:y
epproach and briefly detain the suspect to make fe fnquis nmeduconﬁrmgordnpemng
the officer’s suspicions.” In this case, “pst down” searches were upheid.

The road checks were not ad hoc, random actions. Rather, as mentioned in paragraphs 26-
30, they were organized well in advance and approved by senior officers, for purposes clearly
articulated, and were carried out by officers who were briefed.

This case does not involve roving, random stops of individuals sixixply to ask questions with

the intention of running the information provided through an inun_gdiate compter check:

see, e.g. R. v. Powell, [2000] O.J. No. 2229 (Sup. Ct.) and R v. Ladouceur, [1990] 1 S.C.R.
1257, per Sopinka J. at pp. 1266, 1267. Nor were these stops based on whim, without any
selection criteria. The trial judge found, ... the criteria applied in Caesarea were objective

and rationally connected to the purposes of the stops. The officers here did not exercise any

significant discretion as to whom to stop. The criteria were established by their superior

officers.”
Trial Judgment, p. 40; Appeliants' Record, vol. II, p. 259

The Respondent spet;iﬁcally attempted to minimize intrusion and inconvenience to those
stopped. For example, CPIC checks were done in advance on those expected to arrive.
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'

(5) The extent to which some interference with individual liberty is
necessary in order to perform that duty

73. The evi&ence in this case is uncontested: highway stops of outlaw motorcycle gangs
who are gathering at a'cenain place are an important tool in preserving public safety and public
order. Many police forces across North America engage in this technique and all indications are that
it has worked. - :

74. In addition, without stops, precise identification of those attending a major event of
an outlav) motan:yci.e gang cannot be accomplished. Many members of outlaw motorcycle gangs
use aliases and stops are necessary in order to establish identity. If the stops did not take place and
identity of attendees was not established, persons at the gathering may engage in criminal activity
and acts of violence without fear of being under later investigation. It must be recalled that this
property was surrounded by fencing and was patrolled by up to four gang members; monitoring of
in these circumstances was impossible. Experience has shown that “reactive” law enforcement after
an incident takes place involving outlaw motorcycle gangs is extremely difficult, if not impossible
due to impossibility of identification, codes of silence within the gang and terrified civilian

witnesses.

15,  Finally, without the stops, the highway safety concerns could not be addressed.
Licences would ot be produced and checked and vehicle safety and insurance could not be
ascertained.

76. In the court below, Justice Doherty stated that "there is much to be said for the

appellants’ submissions that the large police presence in the vicinity of the Scugog property would
have maintained the public peace without interfering with the appellants' ability to travel toand from

the parties.” This comment is incorrect:
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77.

(a)’

®)

The comment is, in reality, a factual conclusion which only the trial judge could
make. The trial judge declined to so conclude;

Therﬁ is no evidence in the record to support it; in fact, it conflicts with the trial
judge's findings ‘regarding the “significant potential for violence and public

disruption";

Trial Judgment, pp. 21-22; Appeliants' Record, vol. {1, pp. 240-241.

(O

@

It must be remembered that there was safety and order in Caesarea on the weekends
in question. The road stops sccomplished their purposes and a mere police presence
may well have fmled, with serious consequences. The Paradise Riders had advance
knowledge of the stops. As a result, some who might have wanted to cause trouble
at the event may have decided not to come to Caesarea and others may have chosen
not to bring illicit drugs or weapons to the gathering. Finally, amere police presence
would not have z.u:complished any of the important highway safety purposes;

Finﬂly. it is submitted that Doherty J.A, by suggesting that a mere presence would
have ensured order, is incorrectly viewing the situation with the benefit of hindsight

‘and is engaged in the sort of second-guessing of the experience and expert judgments
“of the police which were brought to bear as circumstances presented themselves.
Had the police merely been present, watching the outlaw motorcycle gang members -

drive by without any interference or standing outside the Appellants' fenced, guarded

property, and serious violence or property damage resulted, the residents of Caesarea .

may well have had good reason to complain that the police were negligent and failed
to discharge their obligations under the Police Services Act.

Insummary, the Respondent had rationally-based, substantial concerns about material

tisk of harm to persons or property. It took reasonable steps in order to address those concerns,

-

-
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avoiding unnecessary or unreasonable interference with civil liberties. Accordingly, the

Respondent's conduct did not violate s. 9 of the Charter.

F. Justification

78. Assuming thata violationof's. 9 of tﬁe Charter is established, the Respondent submits
that any violations are saved under s. 1 of the Charter. On numerous occasions, this Court has
justified random check stops for the purposes of dealing with the serious problem of impaired
driving. In this case, for the reasons discussed above, the check stops were condlicted in response
to a rationally-based, substantial concern about material risks of harm to persons or property and
highway safety concerns, and the Respondent took reasonable steps in order to address those
concerns, avoiding any unnecessary or unreasonable intcrferenée with civil liberties.

R. v. Hufsky, [1988] 1 S.C.R. 621
R v. Ladouceur, [1990] 1 S.C.R. 1257
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PART IV — ORDER SOUGHT

79. The Respondent respectfully requests an order dismissing the appeal with costs'in
this Court and in the Courts below,

Dated this 14th day of July, 2000, at Whithy, Ontario.

All of which is respectfully submitted,

David .. Sims, Q.C.

David Stratas .

David R. Neill

Counsel for the Respondent,
The Regional Municipality of Durham
Police Services Board A
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