Cample /Iﬂm v il 9 ‘W}-'L Syntleesis +
T L\Asz CW

Court File No.: 30823

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL OF ALBERTA)

BETWEEN:

CANADIAN WESTERN BANK, BANK OF MONTREAL, CANADIAN IMPERIAL BANK OF
COMMERCE, HSBC BANK CANADA, NATIONAL BANK OF CANADA, ROYAL BANK OF
CANADA, THE BANK OF NOVA SCOTIA and THE TORONTO-DOMINION BANK
Appellants (Appellants)

- and -

HER MAJESTY THE QUEEN IN RIGHT OF ALBERTA
Respondent (Respondent)

- and -

THE FINANCIAL ADVISORS ASSOCIATION OF CANADA, ATTORNEY GENERAL OF QUEBEC,
ATTORNEY GENERAL FOR SASKATCHEWAN, ATTORNEY GENERAL OF CANADA,
ATTORNEY GENERAL OF ONTARIO, ATTORNEY GENERAL OF NEW BRUNSWICK,

ATTORNEY GENERAL OF BRITISH COLUMBIA, AIG LIFE INSURANCE COMPANY OF

CANADA, CANADA LIFE ASSURANCE COMPANY, CAPITALE CIVIL SERVICE INSURER INC.,
CAPITALE INSURANCE AND FINANCIAL SERVICES INC., CUMIS LIFE INSURANCE

COMPANY, DESJARDINS FINANCIAL SECURITY LIFE ASSURANCE COMPANY, EMPIRE LIFE

INSURANCE COMPANY, EQUITABLE LIFE INSURANCE COMPANY OF CANADA, GREAT-

WEST LIFE ASSURANCE COMPANY, INDUSTRIAL ALLIANCE INSURANCE AND FINANCIAL

SERVICES INC., INDUSTRIAL ALLIANCE PACIFIC LIFE INSURANCE COMPANY, LONDON
LIFE INSURANCE COMPANY, MANUFACTURERS LIFE INSURANCE COMPANY, STANDARD
LIFE ASSURANCE COMPANY OF CANADA, SUN LIFE ASSURANCE COMPANY OF CANADA,
TRANSAMERICA LIFE CANADA AND THE ALBERTA INSURANCE COUNCIL
Interveners

FACTUM OF THE INTERVENER,
THE FINANCIAL ADVISORS ASSOCIATION OF CANADA

Counsel for the Intervener, Agent for the Intervener,

The Financial Advisors Association of Canada The Financial Advisors Association of Canada
Heenan Blaikie LLP Heenan Blaikie LLP

Barristers and Solicitors Barristers and Solicitors

Suite 2600 — 200 Bay Street Suite 300 — 55 Metcalfe Street

Toronto, ON M5J 2J4 Ottawa, ON KI1P 6L5

L. David Roebuck / David Stratas / Brad Elberg Joy Noonan

Tel: (416) 643-6887 / (416) 643-6846 / (416) 360-2618 Tel.: (613) 236-1668

Fax: (416) 360-8425 Fax: (613) 236-9632

Email: droebuck@heenan.ca / dstratas@heenan.ca / Email: jnoonan@heenan.ca

belberg@heenan.ca



PART I = STATEMENT OF FACTS ..ottt ettt ee et 1
PART II - STATEMENT OF THE QUESTIONS IN ISSUE ......ciiiiteteceeeeeeeeeeeeee oo ee e 2
PART II - STATEMENT OF ARGUMENT ......oooititiiiiiiceeceeee et 2
A. Advocis’ constitutional law submissions: it is essential to
conduct an effects-based approach in light of the federalism
PIIICIPIE oottt ettt ettt ettt ea et e e e e e 3
(H) The “pith and subsStance” apProOAC ........c.c.eviveviviiiieeeeetceeeeeee e oot 3
2) The emergence of the doctrine of “interjurisdictional
IMINUINIEY™ oottt ettt st ss st e s ee e s s te s eneesenesereseeesseneseseaesensas 3
3) The movement away from “pith and substance”:
tests for “interjurisdictional immunity” deVElop .........c.ovvieiieeciee e, 4
©)) Interjurisdictional immunity properly understood ............coccoeveveieeeoreorereeeeeeeeeeeee e 7
%) The principled reasons that must be brought to bear
1N The ASSESSIMENT .....o.veeiiiiiiiieiec ettt ettt et s et et et e e 7
B. Advocis® submissions, drawing upon its unique perspective,
on how the law should be applied to the facts of this case: the
Alberta legislation is constitutionally applicable to and operative in
relation to the banks’ INSUTANCE ACHIVITIES. ..e.ovvvviveviviriiriteeieieeeteee ettt ee e enene 11
(1) The pith and substance of the Alberta legislation ..............ccocvveveeecioeeeeie e, 11
2) The comparison Of ffECES .....cvvviiiriieicice et 12
(3) The application of the federalism principle............cooevveeiiiciiiiiecieeee e, 15
C. Advocis’ submissions on paramountcy: there is no conflict
between the Alberta legislation and any federal legislation sufficient
to trigger the paramountCy dOCIIINE .........ccovvirieiiiiierieceee ettt ettt e e s 17
PART IV — SUBMISSIONS CONCERNING COSTS ....ocvoiireieeeeeeeceeeeeeeeteeeee et 17

TABLE OF CONTENTS

PART V — ORDER SOUGHT .......cccoiiiiiiiiiiiiirict ettt 18



FACTUM OF THE INTERVENER,
THE FINANCIAL ADVISORS ASSOCIATION OF CANADA

PART I - STATEMENT OF FACTS

1. By order dated March 7, 2006, this Court granted The Financial Advisors Association of
Canada leave to intervene. The Financial Advisors Association of Canada carries on its

activities under the trade name “Advocis” and will refer to itself as Advocis in this factum.

2. Advocis is required to accept the factual record before this Court as the entire record for
the purposes of the merits of the appeal. By way of background, however, Advocis wishes to
describe itself to the Court and describe the unique and helpful perspective it brings to bear in

this case, matters which it placed before the Court in its application to intervene.

3. Advocis is an association of professional financial advisors, including insurance advisors,
who are direct competitors of the appellants when they offer insurance services. Advocis is
Canada’s largest such organization: it has more than 13,000 members in 49 chapters across the
country. It is also Canada’s oldest such organization: founded on June 25, 1906, it has nearly a
century of experience and expertise. Advocis also has the imprimatur of Canada’s Parliament: it
is a legislatively established and legislatively sanctioned organization. First and foremost,
Advocis is dedicated to the preservation, protection and enhancement of the interests of
consumers, financial advisors and the general public in financial services industries, especially
the insurance industry. Advocis’ purposes include protecting the interests of consumers by
promoting the professionalism of its members, promoting the highest standards of
professionalism of its members in the practice of insurance and financial planning and improving
public awareness and understanding of insurance and personal financial planning.

An Act to Incorporate the Life Underwriters Association of Canada, 14-15 Geo.
5; Exhibit “E” to the Affidavit of Steve Howard filed on the intervention

application.
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The Financial Advisors Association of Canada Act, 51-52 Eliz. 11, 2002-2003,
s. 5; Exhibit “F” to the Affidavit of Steve Howard filed on the intervention

application.

Affidavit of Steve Howard filed on the intervention application, paras. 2 and 10

PART II - STATEMENT OF THE QUESTIONS IN ISSUE

The Chief Justice stated the following constitutional questions:

1. Are Alberta’s Insurance Act, R.S.A. 2000, c. I-3, and the regulations made
thereunder constitutionally inapplicable to the promotion by banks of an
“authorized type of insurance” or “personal accident insurance” as defined in the
Insurance Business (Banks and Bank Holding Companies) Regulations, SOR/92-
330, by reason of the doctrine of interjurisdictional immunity?

2. Are Alberta’s Insurance Act, R.S.A. 2000, c. 1-3, and the regulations made
thereunder constitutionally inoperative in relation to the promotion by banks of
an “authorized type of insurance” or “personal accident insurance” as defined in

the Insurance Business (Banks and Bank Holding Companies) Regulations,
SOR/92-330, by reason of the doctrine of federal legislative paramountcy?

Advocis submits that both questions should be answered in the negative.

PART III - STATEMENT OF ARGUMENT

Advocis’ submissions will be in two parts:

A, Advocis’ constitutional law submissions; it is essential to conduct an effects-

based approach in light of the federalism principle; and
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B. Advocis’ submissions, drawing upon its unique perspective, on how the law
should be applied to the facts of this case: the Alberta legislation is constitutionally

applicable to and operative in relation to the banks’ insurance activities.

Advocis will also make brief submissions on the issue of paramountcy.

A. Advocis’ constitutional law submissions: it is essential to conduct an effects-based
approach in light of the federalism principle

1) The “pith and substance” approach

7. The central task in performing a division of powers analysis is to ascertain the “pith and
substance” of the legislation in issue. This is done by characterizing the “matter” behind the law.
This frequently entails an examination of the purpose and effects of the law.

P.W. Hogg, Constitutional Law of Canada, 4" ed., (Toronto: Carswell, 1997) at
382-392.

8. A provincial law affect matters within federal jurisdiction, but in an incidental way, and
remain valid. In other words, it may have a double aspect. Just how far a matter may impact a

matter within federal jurisdiction is ultimately a judgment call or discretionary issue for the

court.
P.W. Hogg, Constitutional Law of Canada, 4t ed., (Toronto: Carswell, 1997) at
382-392.
2) The emergence of the doctrine of “interjurisdictional immunity”

9. Occasionally the result of this judgment call has been articulated in terms of a certain

sphere of federal jurisdiction that cannot be affected. For example, while the provincial law of
contracts may govern a federally-incorporated company or a federal undertaking, a provincial

law that purports to affect the essential status or powers of a federal corporation or a federal
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undertaking is held to be inapplicable to that federal company or federal undertaking. The
federal company or federal undertaking are said to enjoy “interjurisdictional immunity”.

P.W. Hogg, Constitutional Law of Canada, 4™ ed., (Toronto: Carswell, 1997) at
401-406.

3) The movement away from “pith and substance”: tests for “interjurisdictional
immunity” develop

10. Over the years, the Supreme Court developed certain labels to describe when a provincial
law goes too far in affecting a matter within federal jurisdiction. Originally, the language used
was “sterilization, paralyzation or impairment” of the federal undertaking. In 1966, the Supreme
Court applied the test whether the provincial law “affects a vital part of the management and
operation of the undertaking”. In 1980 and 1988, it reconfirmed the “vital part” test, stating that
“it is sufficient that the provincial statute which purports to apply to the federal undertaking
affects a vital or essential part of that undertaking, without necessarily going as far as impairing
or paralyzing it”.
Commission du Salaire Minimum v. Bell Telephone Co., [1966] S.C.R. 767.

Northern Telecom Ltd. v. Communications Workers of Canada, [1980] 1 S.C.R.
115.

Bell Canada v. Quebec, [1988] 1 S.C.R. 749 at 859-860.

11.  In 1987, the Supreme Court upheld the constitutionality of a Quebec law that purported
to affect a “vital part” of broadcasting, advertising. In doing so, it added a qualification to the
“vital part” test. A law that only had an indirect effect on a federal undertaking would be invalid
only if it impaired, paralyzed or sterilized the undertaking. An indirect effect falling short of
impairment would be upheld. The Quebec legislation was “indirect” because it applied to
advertisers, not to the media — the advertiser was prohibited from placing offending advertising
with media.

Irwin Toy v. Quebec (Attorney General), [1989] 1 S.C.R. 927.

To similar effect, see also Ontario v. Canadian Pacific, [1995] 2 S.C.R. 1028.
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12, The so-called “doctrine of interjurisdictional immunity” and the “vital part” / “direct
effect” / “indirect effect” tests run counter to basic concepts in Canadian constitutional law such

as the “pith and substance” doctrine and have been the subject of criticism:

. In 1987, Dickson C.J.C. criticized the “doctrine” as “not a particularly compelling
doctrine” and an “undertow against the strong pull of pith and substance, the
aspect doctrine and, in recent years, a very restrained approach to concurrency
and paramountcy issues”.

OPSEU v. Ontario (Attorney General), [1987] 2 S.C.R. 2 per
Dickson C.J.C., concurring, at 16-20.

[ In 1989, this Court summarily rejected an ‘enclave theory’ based on the
application of interjurisdictional immunity that would have placed airlines beyond
provincial jurisdiction in many respects.

Air Canada v. British Columbia, [1989] 1 S.C.R. 1161 at 1191
(“...the airlines at times appeared to argue for a type of enclave
theory making them immune from otherwise valid provincial
legislation. This contention is wholly without merit. By and large
federal undertakings, like other private enterprises functioning
within the province, must operate in a provincial legislative
environment.”)

° In 1999, this Court affirmed that “the Constitution does not create ‘enclaves’
around federal or provincial actors”. But this is precisely what a robust
application of “interjurisdictional immunity” does.

Westbank First Nation v. British Columbia Hydro and Power
Authority, [1999] 3 S.C.R. 134 at para. 18.

° In 2000, this Court affirmed that each level of government can “expect to have its
jurisdiction affected by the other to a certain degree” and that the extent to which
that happens is “a matter of balance and federalism: no one level of government is
isolated from the other, nor can it usurp the functions of the other”.

Interjurisdictional immunity runs counter to that philosophy.
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Reference re Firearms Act (Canada), [2000] 1 S.C.R. 783 at para.
26.

. In 2001, this Court rejected the application of the “interjurisdictional immunity”
doctrine because, by creating a federal bubble of regulation into which provincial
regulation could not intrude, it would lead to “bifurcation of the regulation and
control of the legal profession in Canada”.

Law Society of British Columbia v. Mangat, [2001] 3 S.C.R. 113 at
144-145.

° Over time, the cases on “interjurisdictional immunity” have been regarded as a
separate area of law, a doctrine that pops up somewhat unpredictably, like a jack-
in-the-box, whenever certain federal undertakings and activities are involved.
This Court’s approach to provincial/municipal legislation restricting activities
concerning federal elections is a good example. In MacKay v. The Queen, [1965]
S.C.R. 798, a municipal sign by-law could not affect federal election signs
because of “interjurisdictional immunity” but in Qil, Chemical and Atomic
Workers v. Imperial Qil, [1963] S.C.R. 584, a provincial law could validly restrict
union donations to federal political parties. Professor Hogg notes that “[t]he
difficulty is to distinguish the occasions when the interjurisdictional immunity
doctrine applies from the occasions when the pith and substance doctrine applies.”
Hogg criticizes the “vital part” test as “too broad”, “too vague” and “now
needlessly complicated by the direct-indirect distinction”.

P.W. Hogg, Constitutional Law of Canada, 4™ ed., (Toronto:
Carswell, 1997) at 408.

13. Advocis endorses these criticisms. It submits that the doctrine of interjurisdictional
immunity has taken on a life of its own, moving us away from the traditional “pith and
substance” approach. The doctrine applies based on vague terms such as “vital part”, with
different tests depending on whether the provincial legislation has a “direct” or “indirect” effect,
whatever “direct” and “indirect” mean. The test today involves a labelling exercise, rather than a

discussion of the key concepts that underlie the labels. The result of applying these labels is the



7

creation of federal enclaves or special zones. Those in the enclaves or zones as a result of the
labelling exercise enjoy one set of rules. Those outside of the enclaves or zones — many of

whom Advocis represents — are subject to entirely different rules.

“) Interjurisdictional immunity properly understood

14. The criticisms of and problems caused by the doctrine of interjurisdictional immunity can
be addressed by recognizing that both the interjurisdictional immunity doctrine and the pith and
substance doctrine are not independent doctrines. They are both concerned with the correct
characterization of the matter of a law and the assessment of its proper limits.
“Interjurisdictional immunity” is a label that expresses an outcome of the characterization and
limitation process — that in certain cases, for principled reasons, there are certain federal aspects
that may not be affected by provincial laws. Labels such as “vital part” and the introduction of
“direct” and “indirect” effects are an attempt to express principled reasons why provincial laws
cannot touch certain federal aspects in certain cases. But these labels do not capture the entirety

of the principled reasons that must be brought to bear in this assessment.

o) The principled reasons that must be brought to bear in the assessment

15. In division of powers jurisprudence, two major developments have happened in the last

decade, developments that shed light on the “principled reasons” that must be brought to bear.

16. First, there has been an increased emphasis on studying the effects of legislation in order
to discover its true nature. This effects-based approach is done so that legislation can be
assessed against some broader principle in its true light. The effects-based approach “sets the
table” for a deeper study of what the broader principle is.

Ward v. Canada (Attorney General), [2002] 1 S.C.R. 569.

R. v. Morgentaler, [1993] 3 S.C.R. 463.



17. Second, in 1998, in the Reference re Secession of Quebec, [1998] 2 S.C.R. 217, the
Supreme Court of Canada recognized as part of the underlying fabric of our constitution a
complex “federalism” principle. In the Court’s discussion of the principle, several components

were identified:;

° The principle exists and is shaped by Canadian realities. “There can be little
doubt that the principle of federalism remains a central organizational theme of
our Constitution. Less obviously, perhaps, but certainly of equal importance,
federalism is a political and legal response to underlying social and political

realities” (at para. 57).

° The principle governs the division of powers jurisprudence. “Our political and
constitutional practice has adhered to an underlying principle of federalism, and
has interpreted the written provisions of the Constitution in this light” (at para.
55). In interpreting our Constitution, “the courts have always been concerned
with the federalism principle, inherent in the structure of our constitutional
arrangements, which has from the beginning been the lodestar by which the courts
have been guided” (para. 56). The underlying principle of federalism “has
exercised a role of considerable importance in the interpretation of the written

provisions of our Constitution” (at para. 57).

° The principle delineates the boundary between distinct provincial and federal
spheres of jurisdiction. “In a federal system of government such as ours, political
power is shared by two orders of government: the federal government on the one
hand, and the provinces on the other. Each is assigned respective spheres of
jurisdiction by the Constitution Act, 1867”. “It is up to the courts ‘to control the

limits of the respective sovereignties’” using the federalism principle (at para. 56).
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The content of the principle -- realization of the benefits of unity and diversity:

o “The federal-provincial division of powers was a legal recognition of the
diversity that existed among the initial members of Confederation, and
manifested a concern to accommodate that diversity within a single nation
by granting significant powers to provincial governments. The
Constitution Act, 1867 was an act of nation-building. It was the first step
in the transition from colonies separately dependent on the Imperial
Parliament for their governance to a unified and independent political state
in which different peoples could resolve their disagreements and work
together toward common goals and a common interest. Federalism was
the political mechanism by which diversity could be reconciled with

unity” (at para. 43).

o “The principle of federalism recognizes the diversity of the component
parts of Confederation, and the autonomy of provincial governments to
develop their societies within their respective spheres of jurisdiction. The
federal structure of our country also facilitates democratic participation by
distributing power to the government thought to be most suited to
achieving the particular societal objective having regard to this diversity”

(at para. 58).

The principle is a bulwark against federal jurisdiction eclipsing local cultures
and points of view. “Federalism was also welcomed by Nova Scotia and New
Brunswick, both of which also affirmed their will to protect their individual
cultures and their autonomy over local matters. All new provinces joining the
federation sought to achieve similar objectives, which are no less vigorously
pursued by the provinces and territories as we approach the new millennium.” (at

para. 60).
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° Protection of federal works, undertakings and institutions so their national
purposes can be achieved. ~ What was not explicitly said in the Secession
Reference, but what is indisputably true, is that the federal Parliament was granted
exclusive jurisdiction over certain institutions, works and undertakings, including
banks, and that it was intended that those federally-regulated institutions, works
and undertakings be permitted to fulful their national purpose. Whether
provincial legislation impedes the ability of federally-regulated institutions to
fulfil their national purpose depends on a careful examination of the effects of that

legislation.

18. It is time for the Court to rationalize and systematize this area of law in light of the
increasing acceptance of the effects-based approach and the recognition of a federalism principle
that is directly applicable and actionable in Canadian constitutional law. The appropriate
methodology is to engage in the “pith and substance” analysis of the legislation in issue. Then
one must assess the proper boundary between the provincial law, properly characterized, and the
federal sphere. To do this, one must assess the effects of the provincial legislation and whether
the end-result is consistent with the federalism principle. Specifically, as applied in this case, the

questions are:

() Pith and substance analysis. What is the pith and substance of the Alberta

legislation in issue?

(2) Comparison of effects. With a true understanding of the pith and substance of the

Alberta legislation,
. what are the effects of applying the provincial insurance law to federal
banks?

. what are the effects of not applying the provincial insurance law to banks?
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(3)  Application of the federalism principle. Which result is more consistent with the

federalism principle?

B. Advocis’ submissions, drawing upon its unique perspective, on how the law should be
applied to the facts of this case: the Alberta legislation is constitutionally applicable to
and operative in relation to the banks’ insurance activities.

1) The pith and substance of the Alberta legislation

19.  The provisions in issue in this case regulate the sale of “incidental insurance”, which is
insurance that is sold incidentally to another transaction such as the buying of a car or the
lending of money. The banks propose to engage in such insurance in Alberta. As a result, they
are required to obtain a licence, called a Restricted Certificate of Authority, and to obey the
market conduct requirements in ss. 12-18 of the /nsurance Agents and Adjusters Regulation and

the Market Conduct Regulation, AR 128/2001.

20.  Advocis agrees with the submissions of the Attorney General of Saskatchewan (at paras.
9-16) and the Alberta Insurance Council (at paras. 7-11) to the effect that the legislation,
properly characterized, is legislation over insurance, a subject-matter protected under s. 92(13) of
the Constitution Act, 1867 (“property and civil rights in the province™). The function of
provincial insurance laws is largely to protect consumers by regulating the market conduct of

insurance industry participants.

21. The application of the legislation to banks does have an incidental effect on banks that
wish to offer insurance products and services. If the Alberta legislation is applicable, federally-

regulated banks must comply with Alberta’s requirements.
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) The comparison of effects

22, The effect of the Alberta legislation on federal jurisdiction and the core federal activity,

banking, is minor at best:

° This is seen by the fact that the application of Alberta’s legislation does not affect
a bank’s ability to exercise its powers under the Bank Act (such as enforcing

security) or to offer loans and other traditional banking products and services.

Montcalm Construction Inc. v. Minimum Wage Commission,
[1979] 1 S.C.R. 754 (general principle that provincial laws remain
valid when they do not affect the core of federal bodies; wages of
workers constructing airport runways not at the core of the federal
aviation activity).

Air Canada v. Ontario (Liguor Control Board), [1997] 2 S.C.R.
581 at para. 74 (provision of liquor is not essential to the operation
of aircraft).

Ontario v. Canadian Pacific, [1995] 2 S.C.R. 1028 (provincial
environmental law not affecting the core of the federal railway
activity).

Canadian Pacific Railway v. Notre Dame de Bonsecours, [1899]
A.C. 367 (P.C.) (federally regulated railway can be held liable
under provincial law for flooding).

Canadian Pacific Railway v. British Columbia, [1950] A.C. 122
(P.C.) (the Empress Hotel case) (hotels operated by a federal
railway as part of its overall business operation are subject to
provincial jurisdiction over their commercial activities).

Paul v. British Columbia (Forest Appeals Commission), [2003] 2
S.C.R. 585 (provincial forestry practices legislation not affecting
the core of the federal power over aboriginal peoples under s.
91(24) of the Constitution Act, 1867).

Bell Canada v. Quebec (Commission de la santé et de la sécurité
du travail), [1988] 1 S.C.R. 749 and Commission du Salaire
Minimum v. Bell Telephone Co., [1966] S.C.R. 767 (an example
where provincial labour standards laws did affect the core).



13

Bank of Montreal v. Hall, [1990] 1 S.C.R. 121 (an example where
provincial legislation affected the core of the banking activity, by
affecting the exact manner in which a bank may realize on
security).

Kitkatla Band v. British Columbia (Minister of Small Business,
Tourism and Culture), [2002] 2 S.C.R. 146 (an example where
provincial legislation cannot affect the basic, unassailable core of
the federal jurisdiction over aboriginal peoples).

. This minor effect is also seen by the fact that on the evidence, creditor insurance
is offered independently from the loan and has little relation to it. In fact, the
Bank Act regards them as independent products and services, does not make
insurance mandatory and prohibits coercive tied selling of insurance with banking
services.

Cross-examination of Cooper, Appellants’ Record, at 1579-1580,
1593; Cross-examination of Mauchan, Appellants’ Record at 1664;
Cross-examination of Noble, Appellants’ Record, at 1698, 1734
and 1764; Cross-examination of Maher, 1804, 1810-1811; see also
the Respondent’s factum at paras. 11-31.

Bank Act, ss. 409, 410, 416, 416(4)(a) and 459.1.

23.  On the other hand, a finding in favour of the appellant banks would cause deleterious
effects. If insurance services are found to be part of banking and thus entirely federal because

they are connected to loans offered by banks:

° A two-tiered insurance regime would be created. Those who offer insurance and
who are not banks are subject to rigorous provincial regulation of their conduct,
regulation that is largely designed to protect consumers. Individuals who are
licensed by the province to sell credit insurance are personally accountable both to
the provincial licensing authority as well as to the consumer. That level of
consumer protection is not present where banks seek to be exempt from provincial
licensing regimes. The only level of protection at the federal level resides in the

oversight of the bank employer over those employees selling insurance. This
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does not serve the best interests of consumers. Further, the different levels of
regulation creates an unlevel playing field for industry participants. Some of
Advocis’ members would be subject to provincial regulation and provincial
standards while sellers of insurance in banks would be exempt from those
standards. This would be a challenging environment for a body such as Advocis
to represent its members and encourage uniformly high standards of professional

conduct.

Other types of provincial law might similarly be ruled inapplicable to banks. If
banks are in a “federal bubble” that cannot be touched by provincial legislation
that applies to services offered by banks, whole areas of provincial regulation may
be ousted. Provincial consumer protection legislation and other special legislative
provisions concerning contracts, just like insurance legislation, would be held
inapplicable to banks. Provincial legislation that creates or affects torts involving

banks may similarly be ousted.

Consumers of insurance products and services would be in a complicated,
unwelcome situation, with their legal rights as consumers determined by whether
they are dealing with insurance providers who are banks or insurance providers
who are not banks.

See reasons of Hunt J.A. in the Court of Appeal, para. 109: “...one
of the background studies that led to the passage of the 1992
Amendments emphasized at 64 the importance of maintaining a
level playing field among all insurance providers (the Standing
Senate Committee on Banking, Trade and Commerce, Sixteenth
Report of the Committee, Ottawa, 1985).

The Alberta government’s desire to create a level playing field would be
frustrated. As is mentioned in para. 9 of the factum of the Attorney General of
Alberta, “[a]ll financial institutions promoting creditors’ group insurance were

included to ensure a level playing field” and to “enhance consumer protection” in
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order “to ensure that consumers are treated fairly and that all industry participants

are regulated equally”.

3) The application of the federalism principle

24.  The central element in the federalism principle, as mentioned and developed in paragraph
17 above, is that the benefits of both unity and diversity be realized. The effects-based analysis,
above, shows that applying provincial legislation concerning insurance to banks does not
undercut the federal objective of ensuring that national purposes relating to banking are
achieved. On the other hand, applying provincial legislation concerning insurance (and other
matters, such as consumer protection law and contract law) to banks allows provinces to ensure
that local concerns in these areas are addressed. Applying provincial legislation to banks

advances unity and diversity.

25.  There is nothing contrary to the federalism principle in requiring a federal bank that
engages in activities traditionally regulated by the provinces, such as contract, to abide by the
laws of the provinces. Our historical practices in this area can inform the content of the
federalism principle. We have a century of jurisprudence concerning federally regulated
railroads and that jurisprudence shows that dismissing the banks’ appeal in the case at bar would
be consistent with the federal principle. Over the last century, railroads have done many things
other than pulling freight-laden railroad cars along railroad tracks. They have engaged in
provincially-regulated activities such as advertising their services, entering into contracts,
engaging in activities on their lands that may cause environmental impacts, and running hotels.
In each case, provincial legislation has been allowed to apply with no effect on the essential

federal aspects of the railroad. The same can be said for airlines.

Ontario v. Canadian Pacific, [1995] 2 S.C.R. 1028 (provincial environmental law
not affecting the core of the federal railway activity).

Canadian Pacific Railway v. Notre Dame de Bonsecours, [1899] A.C. 367 (P.C.)
(federally regulated railway can be held liable under provincial law for flooding).
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Canadian Pacific Railway v. British Columbia, [1950] A.C. 122 (P.C.) (the
Empress Hotel case) (hotels operated by a federal railway as part of its overall
business operation are subject to provincial jurisdiction over their commercial
activities).

Air Canada v. British Columbia, [1989] 1 S.C.R. 1161.

Air Canada v. Ontario (Liquor Control Board), [1997] 2 S.C.R. 581.

26.  The appellant banks submit that if the appeal is dismissed, a patchwork of federal and
provincial law will arise (see para. 115) that will affect the business of banking (para. 121).
However, it is a fact of federalism that federally-regulated entities are regularly subject to
provincial laws of general application. For example, federally-regulated airlines and federally-
regulated railroads are subject to the environmental laws, contract laws and business practices
legislation as they exist in Canada’s ten provinces. Federal entities thrive and prosper despite
having to comply with provincial laws of general application, just like all other entities. On the
other hand, the implications of allowing special “federal bubbles” to exist, free from any

provincial legislation, are far-reaching.
Ontario v. Canadian Pacific, [1995] 2 S.C.R. 1028.

Multiple Access Ltd. v. McCutcheon et al., [1982] 2 S.C.R. 161 at 190-191 per
Dickson J. as he then was (“The resulting ‘untidiness’ or ‘diseconomy’ of
duplication is the price we pay for a federal system.”).

27. A finding that provincial legislation concerning insurance and other matters does not
apply to banks is contrary to the federalism principle. Banks would be in a special enclave or
bubble and would be able to engage in activities in provinces free of provincial regulation --
regulation that does not even strike at their core banking activity. There would be two groups of
insurance actors: banks that would be subject to one, currently much less stringent, regulatory
regime and all others who would be subject to a different, more stringent, regulatory regime.
Both would be doing the same thing, but they would be in two regulatory universes for no

particular reason. Competition would take place on an uneven field and, if the field is
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particularly uneven, some may be driven out of business. Consumers would have to contend
with the fact that their rights and obligations may be entirely different depending only on who
they are dealing with — something that would strike them as arbitrary and perhaps non-sensical.
Two classes of enterprises doing the same thing would be created — a superclass in a protected
federal bubble and a class of all others — and there would appear to industry participants and
consumers to be no particular reason for the different treatment. Such effects, prompted by no
particular reason and certainly no reason based on the federalism principle, would bring

federalism into disrepute and potentially exacerbate historical and regional resentments.

C. Advocis’ submissions on paramountcy: there is no conflict between the Alberta
legislation and any federal legislation sufficient to trigger the paramountcy doctrine

28.  Advocis submits that there is no conflict between provincial and federal legislation in this
case sufficient to trigger the application of the doctrine of paramountcy. In this regard, it agrees
with the submissions in the memoranda of the Attorney General of Alberta at paras. 89-127, the
Alberta Insurance Council at paras. 33-51, the Attorney General of Saskatchewan at paras. 80-
90, and the Attorney General of Ontario at paras. 36-59. Advocis notes in particular that, as
mentioned above, there is no regulatory scheme in the Bank Act for the provision of insurance,
and, thus, no operational conflict with provincial insurance regimes which is required for the
doctrine of paramountcy to apply.
Rothmans, Benson & Hedges Inc. v. Saskatchewan, [2005] 1 S.C.R. 188.

PART IV - SUBMISSIONS CONCERNING COSTS

29.  Advocis submits that no costs should be awarded to or against it.
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PART V - ORDER SOUGHT
30.  Advocis respectfully submits that the Appellants’ appeal be dismissed.

DATED AT Toronto, Ontario, this 28t day of March, 2006.
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