
From: groy@hutchinslegal.ca on behalf of Peter Hutchins [phutchins@hutchinslegal.ca] 
Sent: September 10, 2012 7:12 PM 
To: Stratas, David W Hon. 
Subject: Revised Response - Peter Hutchins - September 10, 2012 

Justice Stratas, 

  

  

I have been out of the country and only returned on September 7.  I have, however, had 

the chance to read the first draft of the Sub-Committee’s Report.  Let me congratulate 

you, Janet Walker and everyone else who assisted in the drafting.  The Report strikes a 

fair balance on the discussions that have occurred in the Sub-Committee.  I particularly 

appreciate what is said in the 3rd paragraph on page 12 and the 7th paragraph on page 13 

regarding the mitigating potential of Practice Directions.  In fact, the more I think about 

it, the more I believe Practice Directions represent a clever compromise at this stage of 

the reform initiative.  Part V of the Draft Report is very helpful. 

  

It will not perhaps surprise you, however, that I am less comfortable subscribing to the 

discussion and recommendations regarding the balance between court-led and party-led 

proceedings.  I acknowledge the representations from the National Aboriginal Law 

Section on this particular issue but must point out that one important consideration for 

individuals participating in that exercise was the importance of protecting the application 

of indigenous law and practice from possible push back by the Courts. 

  

However, although our Sub-Committee must, of course, be alert to practical constraints 

regarding Court resources, should it really choose to retreat from an appropriately and 

principled progressive approach merely because present Court resources do not permit 

immediate implementation?  Is this not a case of the tail wagging the dog?  Should the 

Sub-Committee and the Rules Committee not identify the most desirable reforms even if 



these happen to require more resources for the Court?  In any event, I see a paradox here.  

If the Court can take tighter control of proceedings, might this not have the very effect of 

shortening or even putting a halt to “unworthy” proceedings, thus liberating Court 

resources? 

  

 The emphasis on proportionality is extremely important but I fear that one significant 

example of disproportionality is not highlighted – litigating against the state.  No litigant 

enjoys comparable resources.  Aboriginal litigants are nowhere close to being in the same 

league.  The Federal Court by the very nature of its role and jurisdiction (see final 

paragraph on page 23 of the Report) should not turn a blind eye to this very practical 

problem for aboriginal litigants and their counsel.  The Federal Crown is not just another 

litigant before this Court and as the Supreme Court has instructed, the rules of evidence 

(and presumably other rules of practice) should be adapted to take into account the 

particular situations of the Aboriginal peoples..  A nod in the direction of these realities 

would complete what is an otherwise extremely valuable contribution by the Sub-

Committee to progressive Court reform. 

  

Once again, Justice Stratas, congratulations on your leadership and the Report. 

 

 

Peter W. Hutchins 

 
 
 
--  
Peter W. Hutchins 
Avocat / Lawyer 
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