I am most grateful to be here tonight, to see some old friends from practice, and to be
able to meet so many of you.

I congratulate the conference organizers. They set a strong agenda today. So many
interesting topics, most related to the challenges and effects of the global economic
problem. In dealing with this topic, they invited so many great experts and on so many
interesting subjects.

Given the quality of the speakers, I really wondered why they invited me. But then |
realized why. You cannot talk about the current global economic problem these days
without bringing the Greeks into it. My heritage is Greek. So here | am.

As well, in practice, | always lost to Ontario Crowns. I think that being invited here is
part of a mercy rule, an act of charity to an oft-battered foe.

Sincerely, | am grateful for this opportunity. Consistent with the theme of your
conference, | thought that | would make some remarks about a problem in our courts, a
problem that is increasing due to the current economic situation — the self-represented
litigant.

I know that this is well-trodden ground, but I hope to offer you some new insights.
And | invite your comments and input on this — tonight, or in the months to follow.
I want to begin by putting the problem of self-represented parties in focus.

Statistics are hard to come by, but appellate courts are reporting that now 20% of their
cases involve a self-represented litigant. In some trial courts, the percentage is higher.

There is a stereotype that most self-represented parties are disturbed or unbalanced.
That’s wrong. Most are just regular folks — gainfully employed and good citizens in every
way — who are just trying to have their rights vindicated.

By any definition, the increasing flood of self-reps foraging on their own for justice is a
crisis. In a healthy democracy, people must be able to vindicate their legal rights. But
without help, self-reps face daunting obstacles.

For a long time now, many have asked the Bar to lend their hand. Many heroes have
accepted the call and volunteer their time and services in a big way. Yet the problem
remains, and by all accounts is getting worse.

In reaction to this, some on the Bench continue to point their finger at the Bar and say
“do more.” There is reason to believe that the finger-pointing is spurring more and more
members of the Bar to action, so | applaud that.



But I was taught that when you point your finger at someone, there is a thumb pointing
upward and three fingers pointing backward.

The upward thumb says “shut up and go away.” The three fingers say “what are you
doing, how are you going to do it, and go away and do something.”

I think that it is time for Courts to look critically at themselves and ask what they should
be doing about this problem.

Today, in a Federal Courts subcommittee that | chair, we are considering a number of
policy issues related to procedure, including some related to self-reps. We’ve consulted
with over 5,000 people. We are advanced in our deliberations, and we expect to release
our report in the fall.

In the hope that a dialogue might begin with you, let me tell you about some of the ideas
on our table, not necessarily supported, but actually or potentially in play. My views on
these should be taken to be my own personal ones, not necessarily those of my
subcommittee members or the Federal Courts.

In my view, self-represented litigants come in two types: those that are genuinely trying
to advance their cases while trying as best as they can to comply with our Rules, and
those that are simply ungovernable, who do not care at all about the Rules. For simplicity,
I’ll call them the “good self-reps” and the “bad self-reps.”

It seems to me that the bad self-reps who will not abide by the Rules or the court system
and who have no viable claim need to face drastic consequences quickly. We need to ask
ourselves whether the threshold for obtaining a vexatious litigant order is too high and
whether, through some mechanism, courts should sometimes trigger that process on their
own motion.

As we know, vexatious litigant orders are a drastic and blunt tool. Short of that, are our
Courts sufficiently empowered to restrain the abuses committed by the bad self-reps?

Some on our subcommittee are increasingly of the view that we do not have enough tools
to deal with bad self-reps. For example, at present, in many abusive cases, we must wait
for a party to bother to bring a summary judgment motion, which, as many of you know,
only spawns further motions and appeals before the matter is dealt with. Meanwhile
resources are squandered, and the rest of the system suffers.

Now to the other type of self-represented individual, the good self-rep. These litigants
want to do it right, but lack the knowledge or capability to do it right.

At the federal level, we’ve developed a philosophy that gives us some advantages in
managing the good self-rep. When a problem arises in our Rules, we tend to avoid
creating new steps and new filing requirements. This helps good self-reps by reducing



complexity, cost, opportunities for dispute and debating points. Instead, we tend to vest
judges with broad discretions to manage litigation.

As a former practitioner in Ontario, I’m afraid that the Ontario Rules these days often
resemble an obstacle course, with forms having to be filed upon every twitch, with
debating points or possible non-compliance on the part of self-reps lurking behind every
corner.

Let’s turn now to motions, the place where litigation involving positive self-reps can bog
down.

Here, the Federal Courts have a particular feature that deserves mention. Our motions are
determined in writing, with oral hearings held only when necessary, which is rare.
Indeed, on simple motions, a practice has developed whereby parties address the Court
by letter, copied on the opposing litigant. These features make it easier for parties to
bring judges into a lawsuit that has become disorderly and unnecessarily expensive due to
the conduct of a self-rep.

Finally on motions, the judge drafts the order, not the parties. This allows the Court to tell
good self-reps exactly what they need to do. Where the self-reps are clearly oblivious to
the Rules or unaware of their existence, | can give them a hyperlink to the Rules and tell
them to go to their library if they do not have a computer at home.

We are doing some things right. But we need to do much more.

Our subcommittee is examining whether case management should assume a new role and
become more frequent. But we will also be considering ways of leveraging the
advantages of the internet to accommodate self-represented persons.

Most courts’ self-help sites simply provide a static document, often in legalese, and
address only general issues. They are not of much practical help to the good self-rep in
specific cases.

My Court does not have a site for self-reps, like a self-help site. But I’ve been working on
changing that, drafting webpages that try to leverage all the advantages of the internet. I
cannot say much about it right now because we will seek input from stakeholders, my
subcommittee may recommend modifications as well, and before it sees the light of day
my Court will have to approve it.

But the current design is roughly as follows. The site is interactive, not static. With three
initial screening questions, the site directs the self-represented litigants to particular
advice they need. If it is a motion, they will only get information relevant to motions.
There is a “recipe” set out for them to follow and they are advised not to deviate from it.
There are pre-typed PDF forms that they can type into and they are told to use no others.



The site goes further than that sort of specific direction. In an interactive way it tries to
educate. There is some coaching on how to deal with the other side, how to deal with the
registry, the basics of appellate standard of review and, in general terms, what attracts
judges and what repels them. Everything is written using the stuff of normal
conversation.

The Rules will remain the official version. But the good self-reps never need to grapple
with them, instead getting only the information they need, in a language they can digest.

Some might chafe at the fact that a court is coaching self-reps on how to litigate. But we
all want them to litigate properly, no? And, let’s face it, these days judges swan around
conferences on advocacy, telling lawyers how they can be persuaded. Why can’t judges
do the same thing online, remotely, with regular folks?

And that is just phase one. To my mind — and these are only my thoughts — phase two of
an adequate court site will show a video showing what happens in an oral hearing, how to
address the Bench, how to tender documents and so on. It will hyperlink to legal aid help,
duty counsel, and so on. Finally, it will be translated into the languages of our many
communities.

Some of you might be asking yourselves, “Do you really think this will actually work and
meet the challenges of self-reps in the courtroom? Well, I simply don’t know.

But to me the question is irrelevant. I come back to the pointing hand. We’ve pointed at
the Bar and others long enough. We have an obligation to start to develop new solutions
such as these in order to accommodate the new reality of a litigation system populated by
self-reps. If we do nothing, we run the risk of being scorned and dismissed as irrelevant
and alien by a large segment of the population we must serve.

And as we embark on this mission, the Courts will look to the ideas, assistance and,
ultimately, the support of the Bar. The judiciary and the Bar have a shared obligation to
make our system of justice the best it can be.

And to those of you already doing your part in some way on this vital challenge, | salute
you.

Thank you.



