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Discussion Paper on Oral History Evidence in
the Federal Court®

1. PREFACE

During recent meetings, the Federal Court Bench and Indigenous Bar Association ~
Aboriginal Law Bar Liaison Committee has discussed issues relating to oral history
evidence.> The Indigenous Bar Association presented a draft paper, Fitting a Round Peg
to a Square Hole: Indigenous Oral History Evidence & the Canadian Judiciary, at the
Committee’s meeting in March 2007.2 The Canadian Bar Association subsequently
delivered a discussion paper at the Committee’s meeting in October 2007.*

I have prepared this discussion paper as the current representative of the Department of
Justice (Canada) on the Federal Court Bench and Indigenous Bar Association ~
Aboriginal Law Bar Liaison Committee. Similar to the CBA’s Discussion Paper,” this
discussion paper is not a public statement of the Department of Justice, nor does it
represent the Department of Justice’s formal position or legal opinion. The purpose
of this discussion paper to solely to promote further dialogue on various issues relating to
oral history evidence including the definition of oral history evidence, pre-trial discovery
of such evidence, the taking of commission evidence of elders, the treatment of oral
history evidence at trial, and whether elders should be considered as expert witnesses.

2. INTRODUCTION

The Federal Court is regularly presented with oral history evidence in litigation brought
by aboriginal claimants. In aboriginal rights cases, oral histories may offer evidence of
ancestral customs, practices, and traditions of the claimant aboriginal group. In cases
involving treaty interpretation, oral histories may be tendered to provide the aboriginal
perspective and understanding of the claimed treaty right at the time the treaty was made.

! The opinions expressed in this paper are those of the author and do not necessarily reflect the opinions of
the Department of Justice (Canada). Many thanks to my colleagues, Isabel Jackson, Amy Westland &
Grant Christoff who provided me with research and other assistance in preparing this paper. As well, |
thank my other colleagues at the Department of Justice for their very helpful comments.

2 The Federal Court Bench and Indigenous Bar Association ~ Aboriginal Law Bar Liaison Committee is
comprised of judges, prothonotaries and staff of the Federal Court as well as representatives of the
Canadian Bar Association, Aboriginal Law Section (“CBA”), the Indigenous Bar Association (“IBA”), and
the Department of Justice (“DOJ”). The mandate of this liaison committee is to consult regarding practice
issues relating to Aboriginal litigation and to make recommendations for practice notices or case
management, and to the Federal Courts Rules Committee.

® Jonathan Davey, Fitting a Round Peg to a Square Hole: Indigenous Oral History Evidence & the
Canadian Judiciary (Draft 2), prepared for the Indigenous Bar Association, March 5, 2007 (“IBA’s
Discussion Paper™).

* Canadian Bar Association, Discussion Paper on the Role of Elders and Oral History Evidence in the
Courts, October 2007 (“CBA’s Discussion Paper™).

®> CBA’s Discussion Paper, supra note 4 at 1.



Oral history evidence is typically tendered at trial by one or more elders of the claimant
aboriginal group. In some circumstances, oral history evidence has also been tendered
through experts who give evidence about information they obtained from the works of
anthropologists or ethnographers, or who testify about information provided to them by
aboriginal informants.® This evidence may also be contained in documents introduced
into evidence.” Litigants have also called academic experts to testify about the
appropriate methodologies for assessing oral history evidence and/or to analyze the oral
history evidence presented in Court utilizing these methodologies.?

The use of oral history evidence in litigation has given rise to numerous issues which are
explored in this paper, including: What constitutes oral history evidence? Should oral
history evidence be subject to pre-trial disclosure? If so, what are the best procedures
available for pre-trial disclosure of oral history evidence? How should oral history
evidence be preserved if there is a risk that the elder will not be available at the time of
trial? How should oral history evidence be handled at trial? How should such evidence
be evaluated? Should elders be classified as expert witnesses?

3. WHAT IS ORAL HISTORY EVIDENCE?

In the absence of judicial guidance, there exists a real issue with identifying just what
constitutes oral history evidence. Do any statements made by an elder constitute oral
history? Do an elder’s personal opinions constitute oral history?

The existing case law does not provide a definitive statement regarding what constitutes
oral history evidence. Some guidance can, however, be found in the Supreme Court of
Canada decision in Delgamuukw v. B.C. at para. 85:°

A useful and informative description of aboriginal oral history from the
Report of the Royal Commission on Aboriginal Peoples (1996), Vol. 1
(Looking forward, Looking Back) at p.33:

The Aboriginal tradition in the recording of history is neither linear
nor steeped in the same notions of social progress and evolution [as
in the non-Aboriginal tradition]...Moreover the Aboriginal historical
tradition is an oral one, involving legends, stories and accounts
handed down through the generations in oral form. It is less focused
on establishing objective truth and assumes that the teller of the story
is so much a part of the event being described that it would be
arrogant to presume to classify or categorize the event exactly or for
all time...

6 See, for example, Mathias v. The Queen 2001 FCT 480, (2001), 207 F.T.R. 1 at para. 35. (“Mathias”)

! Mathias, supra note 6 at para. 35.

8 See, for example, Buffalo v. Canada, 2005 FC 1622, (2005), [2006] 1 C.N.L.R. 100, (2005), 269 F.T.R. 1
at par. 61 (“Buffalo (Trial)”; aff’d Samson Indian Nation & Band v. Canada, 2006 FCA 415, [2007] 3
F.C.R. 245, (2006), [2007] 2 C.N.L.R. 51, leave to appeal to S.C.C. granted, (August 30, 2007).

° Delgamuukw v. B.C. [1997] 3 S.C.R. 1010 at para. 85. (“Delgamuukw”)



Oral accounts of the past involve a good deal of subjective
experience. They are not simply a detached recounting of the factual
events but, rather are “facts enmeshed in the stories of a lifetime”.
They are also likely to be rooted in particular locations, making
reference to particular families and communities...

[Emphasis added]

The oral history evidence deemed admissible in Delgamuukw was grouped into three
broad categories. First, the adaawk and kungax which were described by the trial judge
as a “sacred ‘official’ litany, or history, or recital of the most important laws, history,
traditions and traditional territory of a House”.® Second, what were termed
“recollections of aboriginal life”, which consisted of the personal knowledge of the
witnesses and declarations of witnesses’ ancestors as to land use.** Third, territorial
affidavits which were declarations of the territorial holdings of each of the Gitksan and
Wet’suwet’en houses.*?

In the recent Tsilhgot’in Nation v. British Columbia decision, the British Columbia
Supreme Court likewise grouped the Tsilhgot’in oral history and oral tradition evidence
into three separate categories.® First, what could be generally characterized as
“recollections of aboriginal life”, consisting of a witness’s account of what he or she
learned from now deceased individuals within the community concerning genealogy or
traditional activities and practices, including land use. Second, witnesses’ versions of
legends and stories about events from the more distant past — oral traditions said to be
shared by the larger community. Third, oral history evidence that related to specific
historical events such as the Tsilhgot’in War.

Difficulties arise when elders stray from being a "conduit” for relaying “legends, stories
and accounts handed down through the generations in oral form”** and, instead, give
opinion evidence of a broad historical, political or sociological nature (i.e. their personal
opinions and world views). Personal opinion evidence tendered through an elder under
the guise of being oral history evidence is, in most cases, objectionable and inadmissible.
Elders are typically tendered as lay witnesses rather than as experts. Normally lay
witnesses are restricted to giving evidence that is based upon their personal experience --
i.e. they must have personally witnessed the event they are describing in their testimony.
Such witnesses are now allowed to express opinions in certain limited circumstances, but
such opinions must be related to the witness’s personal knowledge.”> Examples of topics
on which such opinion evidence is admissible include the identity of persons and places,

19 Delgamuukw, supra note 9 at para. 93.

1 Delgamuukw, supra note 9 at para. 99.

12 Delgamuukw, supra note 9 at para. 102.

12 Tsjlhqot’in Nation v. British Columbia, 2007 BCSC 1700 at para.’s 163-165 (“Tsilhqot’in (2007)).
“ Delgamuukw, supra note 9 at para. 85.

15 Sopinka, et al., The Law of Evidence in Canada, (2d), (Markham: Butterworths, 1999) at para. 12.11 at
p. 609.



the identification of a person’s handwriting, and the mental capacity/state of mind of
others.'®

Indeed, the Federal Court of Appeal drew a clear distinction between oral history and
personal opinion in the following passage in Benoit v. Canada:*’

When reading the viva voce evidence of the three witnesses and the transcript
of Mr. Mustus' interview, it is more often than not very difficult to know
whether the witness is relating oral history or is simply giving his or her
opinion on the issues being discussed. This, in itself, is an added reason why
the Trial Judge ought to have been very careful in assessing this evidence.

For these reasons, it would be helpful to receive further judicial guidance through the
case law with respect to what constitutes oral history evidence in the litigation context.

4. PRE-TRIAL DISCOVERY OF ORAL HISTORY EVIDENCE

Disputes have arisen in some Aboriginal litigation about whether oral history evidence
must be disclosed as part of the pre-trial discovery process, and/or the adequacy of the
disclosure of such evidence. This section of the paper explores the rationale underlying
pre-trial discovery, the procedural mechanisms available for obtaining pre-trial disclosure
of oral history evidence, and possible ways to minimize conflicts concerning disclosure
of such evidence through the discovery process.

(a) Should Oral Histories be Disclosed as Part of the Discovery Process?

Oral histories can form a significant portion of the plaintiffs’ case in aboriginal or treaty
rights litigation. Nonetheless, some aboriginal claimants have resisted pre-trial disclosure
of oral history evidence. The arguments against pre-trial disclosure vary from case to
case. An aboriginal claimant may assert that no recordings have been made of its oral
histories and therefore there are no available documents relating to oral history to be
listed or produced. Alternatively, an aboriginal claimant may assert that any oral history
recordings or documents created in the course of preparing for trial would be
covered by litigation privilege and are not producible on discovery.®* An aboriginal
claimant may also resist the production of will-say statements summarizing the proposed
evidence to be tendered on the basis that it constitutes an interference with its ability to
present its case as it considers appropriate.*®

16 Sopinka, supra note 15 at pp. 605-615.

17 canada v. Benoit, 2003 FCA 236, (2003), 228 D.L.R. (4th) 1, [2003] 3 C.N.L.R. 20, (2003), 57 D.T.C.
5366, (2003), 242 F.T.R. 159 at para. 116 (see also para. 99) (“Benoit (FCA)”), leave to appeal to S.C.C.
refused, (April 29, 2004).

18 CBA’s Discussion Paper, supra note 4 at p. 27.

19 sawridge Band v. Canada, 2004 FC 1436, (2004), 261 F.T.R. 291 at para.’s 44 & 46.



In contrast, defendants in aboriginal or treaty rights litigation have frequently sought pre-
trial disclosure of oral history evidence in order to know the case they will have to meet
at trial, to allow for meaningful trial preparation, to commit the plaintiffs to their
testimony, and to thereby avoid ambush at trial. Pre-trial disclosure of the plaintiffs’ oral
history evidence, and of the associated customs/protocols involved in conveying such
evidence,?® may also assist in ensuring that the cross-examination of elders is conducted
in a culturally appropriate manner.?* Furthermore, as noted by one legal commentator,
“[u]ltimately, most cases are settled out of court. It is only when each party has the
fullest possible discovery of the opposing party’s case that the parties can settle on
appropriate terms”.%

Full and complete pre-trial disclosure of oral histories is required in order to achieve the
underlying policy objectives of the discovery process. Broad disclosure on discovery has
been endorsed by the Federal Court in numerous cases such as Irish Shipping Ltd. v. The
Queen, where Collier J. stated:?

The tendency in the Courts of this country in recent years has been to provide
all litigants with full and complete discovery prior to trial and to remove as
much as possible what used to be known as the "ambush" tactics of the
adversary system. In my view that is the general intention of the Federal
Court Rules.

Accordingly, the real issue is not whether pre-trial disclosure of oral histories should
occur, but rather how pre-trial disclosure of oral histories can best occur. The goal should
be to identify or design procedures and case management practices that most effectively
achieve the underlying objectives of the discovery process.

(b) Procedures for Pre-Trial Disclosure of Oral History Evidence

Litigants in aboriginal and treaty rights cases have utilized several different procedures
for pre-trial disclosure of oral history evidence. This part of the paper examines the
issues and challenges that have arisen when invoking the various procedures available to
obtain disclosure of such evidence.

(1) Document Production

Document discovery can be a useful tool in obtaining pre-trial discovery of oral history
evidence in cases where oral history evidence: a) has been recorded; b) is relevant to the

20 \Which may be referred to as an aboriginal group’s oral tradition.

2! The IBA’s Discussion Paper, supra note 3 at p. 58 observes that: “Obtaining a “will-say statement”
outlining an Elder’s testimony regarding what stories they intend to tell and general information about their
sources and community practices, will assist in ensuring that the cross-examination of the witness is as
focused as possible”.

22 Lyle Harris, Discovery Practice in British Columbia (2d ed.) at p. 1-1.

2 Irish Shipping Ltd. v. The Queen, [1974] 1 F.C. 445 (T.D.) at p. 449.



litigation; c) is in the possession, power or control of the plaintiff; and d) no claim of
privilege is successfully asserted in respect of that evidence.

As a starting point, it cannot be assumed that all relevant oral histories have been
recorded in any particular format. By its very nature, “oral” history evidence often exists
only in oral form. Furthermore, according to the CBA’s Discussion Paper, some
Aboriginal communities are reluctant to engage in community heritage projects to
preserve their oral history outside of the litigation context out of fear that their culture
may be disclosed to opposing counsel in any eventual treaty or aboriginal rights
litigation.**

Where relevant oral histories have been taped and transcribed,? copies of the
transcriptions, and of the audio or video tapes, should be produced to the opposing party.
They both constitute “documents” as defined in Rule 222(1) of the Federal Courts
Rules.?®® There may be problems with the translation, and this can only be determined by
getting access to the actual tapes as well as disclosure of the language in which the oral
history was recorded on the tapes.

This point was illustrated in Benoit v. Canada where, during the course of the trial, the
Plaintiffs filed electronic copies of various interviews of elders in the form of tapes and
compact disks. Despite initial problems finding a Cree translator to work on its behalf,
Canada had some of the interviews independently re-translated. The Federal Court noted
that the retranslated interview resulted in a “somewhat more expansive interpretation”.”’
The translator who had been retained by the Plaintiffs to do an initial re-translation of the
interviews, Mr. Lightning, explained at trial that his re-translation was contextual
whereas the re-translation undertaken on behalf of the Crown was literal. The Court

observed that:?®

...Mr. Lightning's objective was to document the oral history, which was not
done to court reporting standards. There is no doubt that if this contextual
approach is followed, that to have any specific statement, such as a tax
promise, to be found reliable, it would have to be accurately recorded.

[Emphasis added]

 CBA’s Discussion Paper, supra note 4 at p. 26.

2 Examples of oral histories that have been recorded are the “TARR transcripts”. In the early 1970's,
under the management of The Indian Association of Alberta, the Treaty and Aboriginal Rights Research
project ("TARR") was undertaken whereby interviewers were sent to Aboriginal communities to interview
elders and to record their understandings of the Alberta treaties. See: Benoit v. Canada, 2002 FCT 243,
[2002] 2 C.N.L.R. 1, [2002] 4 C.T.C. 295, (2002), 56 D.T.C. 6896, (2002), 217 F.T.R. 1 at para’s 242-252
(“Benoit (Trial)”), rev’d on other grounds, Benoit (FCA™), supra note 17, leave to appeal to S.C.C. refused,
(April 29, 2004).

% Rule 222(1) reads: “In rules 223 to 232 and 295, "document" includes an audio recording, video
recording, film, photograph, chart, graph, map, plan, survey, book of account, computer diskette and any
other device on which information is recorded or stored” [Emphasis added].

%! Benoit (Trial), supra note 25 at para. 251.

%8 Benoit (Trial), supra note 25 at para. 271.




Issues may also arise between litigants as to whether particular recorded oral histories are
relevant to the matters in dispute. Rule 222(2) provides that documents are relevant if the
party intends to rely on upon them or if the documents tend to adversely affect the party's
case or to support another party's case. Recorded oral histories should not automatically
be viewed as being irrelevant on the basis that they are silent upon the issue in dispute in
the litigation. In those circumstances, those documents may in fact “support another
party’s case” and would be subject to document production. In Benoit v. Canada, for
example, the Federal Court of Appeal held that the trial judge had erred in concluding
that the Mustus transcript was the only relevant one, on the basis that taxation was neither
raised nor discussed in any other transcripts. The appellate court stated:*

The fact that the other transcripts are silent with respect to taxation does not
render them irrelevant. On the contrary, the fact that over 100 elders made no
mention of taxation is an indication, a clear one in my view, that those
interviewed may not have understood that a tax promise had been made.
Since the stated purpose of the TARR interviews was to record Aboriginal
understanding of the Treaty promises, the interviews which did not mention
or refer to taxation could not be discounted on the grounds of relevance and,
consequently, ought to have been considered by the Trial Judge.

In some cases, litigants have objected to disclosing recorded oral history evidence on the
basis that the recordings are not in their “possession, power or control” because, although
they may have access to the recordings, they do not have permission to use them. This
can arise, for example, in cases involving the interpretation of an historical treaty that was
signed by more than one treaty band, and the only recorded oral histories that exist with
respect to the treaty negotiations in question belong to non-plaintiff treaty bands. In
those circumstances, the plaintiff treaty band may take the position that it is not obliged
to disclose such documents, even though it has access to a repository storing such
documents, on the basis that it does not have the authorization of the non-plaintiff treaty
band to use the recorded oral histories for the purposes of the litigation. If the recorded
oral history is relevant to the Court’s interpretation of the treaty but is not produced, then
arguably the “aboriginal perspective” will not be fully presented before the Court.

In such circumstances, a defendant may seek leave to have those documents produced
pursuant to Rule 233 (production from a non-party). However, this assumes that the
defendant is aware of the existence of the recorded oral histories and of the third party
(individual, community, or organization) that has physical possession of those
documents. In some instances, oral history accounts may be held in unknown locations
such as private libraries, or an anthropologist’s collection of field notes of interviews with
elders.

Finally, the CBA Discussion Paper suggests that a plaintiff band may, in some
circumstances, seek to assert privilege over documents recording oral history evidence.
The CBA notes that Aboriginal elders receive information that is not necessarily for
general circulation and that, in certain circumstances, an Aboriginal party might have no

29 Benoit (FCA), supra note 17 at para. 30, see also para’s 37, 40.



choice “but to invoke the sacred, confidential nature of certain information in a similar
manner as specified public interest privilege, particularly when the Crown moves to
compel its disclosure or has already obtained access to the information
independently”.® If an aboriginal claimant is concerned that some of the information
contained in documents recording oral histories is confidential in nature, it would appear
that rather than asserting an unsustainable claim of privilege over the material based on
“specified public interest”,*" it may be more appropriate for the aboriginal claimant to

seek a confidentiality order to limit access to the material.*

For all of the reasons set out above, there may be few or no documents containing oral
history evidence produced by an aboriginal claimant during the document discovery
process. Accordingly, other avenues of pre-trial discovery often need to be pursued if
the defendant is to know the case it has to meet at trial.

(i) Examinations for Discovery

The examination for discovery process has also been invoked as a tool to seek pre-trial
disclosure of oral history evidence. As with document discovery, various issues can arise
when seeking to obtain disclosure of oral history evidence through the examination for
discovery process.

In Mitchell v. Canada (Minister of National Revenue), for example, the defendant
Minister applied for an order to compel the plaintiff Mitchell to provide written answers
to questions posed on his examination for discovery respecting oral histories.** The
defendant’s questions came under two categories. The first category asked for
identification of the specific allegations in the Statement of Claim which were based in
whole or in part on oral histories. The Federal Court ordered that those questions be
answered. The second category asked that the plaintiff reduce to writing these relevant
oral histories. The plaintiff objected on the basis that these histories were oral, in that
they were committed to memory and were not recorded on paper. The Court dismissed
this part of the Minister’s application on two grounds.

First, the Court held that the Minister’s request to be provided with texts could not be
granted since what he was requesting did not exist and the Court did not think it could
order the creation of some documentation which did not appear to exist. Second, while
the Minister did not have the precise content of the oral histories in question, the Court
concluded that it had sufficient knowledge of the case it had to meet. The Court noted
that the historical events were set out in the plaintiff’s expert reports which had been
delivered to the defendant, and the Iroquois witnesses who would testify at trial would

% CBA’s Discussion Paper, supra note 4 at p. 27.

* Only a Minister of the Crown in right of Canada or other official may object to disclosure of information
pursuant to s. 37 of the Canada Evidence Act.

%2 See Federal Courts Rules 151-152.

¥ Mitchell v. Canada (Minister of National Revenue), [1996] F.C.J. 440. (“Mitchell (1996)")



merely “corroborate and put into context what has already been provided to the
Defendant”.®*

The Mitchell decision suggests that because oral history evidence may be in “oral” form
only, the only way to obtain pre-trial disclosure of that evidence would be in oral form.
But while a defendant could ask the First Nations’ deponent who is selected to be
examined for discovery to inform himself or herself of the relevant oral histories of the
claimant group and to recite or summarize them to the defendant on discovery, the
deponent may object on the basis that only designated elders can tell the claimant group’s
oral histories. If the named deponent is not willing to be discovered on oral history
evidence, then he or she may be compelled to provide the names of elders who would be
competent to be examined for discovery.® Alternatively, if the Court determines that
these were proper questions to put to the named deponent, and that individual does not
answer them, Rule 248 prohibits the claimant group from introducing the information
sought by the questions at trial without leave of the Court.

Aboriginal claimants may also assert that any oral history recordings or documents
created in the course of preparing for trial would be covered by litigation privilege
and are not producible on discovery.*® While the actual document recording the oral
history may be subject to litigation privilege, the oral history itself (i.e. the facts
contained in the document) should not be classified as privileged. Instead, the histories
themselves properly form part of the information upon which a deponent must inform
himself in preparation for an examination for discovery. It should also be noted that if a
party refuses to answer a question on discovery on the ground of privilege, the party
cannotggntroduce the information sought by that question at trial without leave of the
Court.

As can be seen, a defendant may encounter difficulties in knowing the case it has to meet
in respect of oral histories through the examination for discovery process. At the same
time, it is questionable whether the Mitchell decision would be decided the same way
today since the Federal Court has, in more recent cases, ordered claimant groups to
provide written summaries and/or will-say statements containing oral history evidence.®

(iii) Interrogatories

In some cases, interrogatories have been utilized, instead of examinations for discovery,
to obtain pre-trial disclosure of oral history evidence. The effectiveness of this discovery
tool in informing the defendant about the case it has to meet depends, in large part, on
whether, and to what extent, the plaintiffs provide responsive answers to the
interrogatories.

* Mitchell (1996), supra note 33 at para. 17.

% Rule 237.

% CBA’s Discussion Paper, supra note 4 at p. 27.

¥ Rule 248.

% See discussion under the heading “Will-Say Statements or Witness Summaries”.



In Montana Band v. Canada, the federal Crown brought a motion to compel the three
plaintiff bands to provide more responsive answers to the Crown’s interrogatories,
contending, in part, that the bands had failed to provide proper and full oral histories in
the manner required by the interrogatory questions. The Court dealt with the motion by
ordering that matters related to aboriginal practice, custom and law would be dealt with
by oral history or expert reports and, in the accompanying Scheduling Order, directed
that “statements on oral history” and expert reports in chief be delivered by the plaintiff
bands by a specified date.*

(iv) Will-Say Statements or Witness Summaries

Another mechanism for pre-trial disclosure of oral history evidence is the delivery of
will-say statements or witness summaries that identify the person who will tender the oral
history evidence at trial, that provide a summary of their evidence, and that also set out
information about their sources and community practices. At present, there are no
provisions in the Federal Court Rules requiring the production of will-say statements. In
various cases, however, these statements have been ordered by the case management
judge.*® As will be seen from the discussion that follows, successful pre-trial disclosure
through will-say statements depends upon defining appropriate standards for such
disclosure, as well as the consequences for a party who fails to provide a will-say
statement as required, or who provides a will-say statement that contains insufficient
detail.

Where a case management judge has been assigned to act in a proceeding, a party can
seek pre-trial disclosure of oral history evidence by requesting the case management
judge to direct the opposing party to produce detailed summaries of the proposed oral
history evidence and/or service of witness lists and will-say statements. Both forms of
disclosure were ordered in Sawridge Band v. Canada. In that case, following a pre-trial
conference, the Federal Court issued a Pre-Trial Order on March 26, 2004 which
included the following directions:*

8. Any person desiring to lead oral history evidence shall serve a detailed
summary thereof no later than June 30, 2004.*

% Montana Band v. Canada, Federal Court No. T-617-85 (July 19, 2001).

%0 Rule 385(1)(a) authorizes a case management judge to “give any directions that are necessary for the just,
most expeditious and least expensive determination of the proceeding on its merits”.

4 Hugessen J’s Pre-Trial Order is reproduced in Sawridge Band v. Canada, 2005 FC 1476, [2006] 1
C.N.L.R. 292, (2005), 275 F.T.R. 1 at para. 37.

*2 The Court noted in a subsequent decision that the detailed oral history summaries were ordered by Mr.
Justice Hugessen in lieu of further discovery of oral histories, so that the Crown would have the
information sufficiently in advance to prepare for trial. See: Sawridge Band v. Canada, 2005 FC 1476,
[2006] 1 C.N.L.R. 292, (2005), 275 F.T.R. 1 at para. 186, aff’d Sawridge Band v. Canada, 2006 FCA 228,
[2006] 4 C.N.L.R. 279, leave to appeal to S.C.C. refused (February 8, 2007).
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9. All persons intending to lead evidence at trial (including oral history
evidence) shall serve witness lists and "will say" statements (including
language if other than English and name of interpreter if known) on or before
September 15, 2004.

The Crown subsequently applied to the Court for an order to strike the plaintiffs' witness
list and will-say statements that had been served on September 15, 2004 for failure to
comply with the Pre-Trial Order, and directing that the Plaintiffs should not be allowed to
call any of the witnesses on the list at the trial. The Court concluded that the witness list
and the will-says presented by the plaintiffs were not in compliance with the Pre-Trial
Order and were not adequate for preparation and effective trial procedure. The Court
then set out a set of guidelines for the witness lists and will-say statements to be produced
in accordance with the Pre-Trial Order:*

a. They are not individualized. The witness lists need to show who the
Plaintiffs actually intend to call, how she or he is in a position to give the
evidence, and what each individual witness will say. A large pool of potential
witnesses and a list of topics that will be addressed at trial by various groups
does not permit adequate preparation and effective trial procedure;

b. The language used by each witness to be called is not identified. Justice
Hugessen's Pre-Trial Order specifically says, in para. 9, that the witness list
and will say statements have to include "language if other than English and
name of interpreter if known." This is information that is obviously required
for each witness;

c. They provide a list of topics that the Plaintiffs intend to address rather than
a synopsis of what each individual witness will say. Such a synopsis does not
need to use the actual words of each witness, but it does need to contain
sufficient detail to allow for challenges on the basis of relevancy and
otherwise, and for effective preparation for cross-examination. For instance,
it is not sufficient to say that evidence will be given concerning the Plaintiffs'
laws, customs and practices or their way of life. The will says should indicate
what a particular witness will say those laws, customs and practices are, and
what the way of life relied upon actually entails;

d. Those will say statements that pertain to oral histories should identify the
actual past practices, customs and traditions of the community in question, as
well as relevant interactions with other groups.

The Court struck out the witness list and the will-says served by the plaintiffs for non-
compliance with paragraph 9 of the Pre-Trial Order and directed that none of the
witnesses named by the plaintiffs in the witness lists and will-says produced to date could
be called by the plaintiffs at trial without further leave of the Court. However, the Court
also granted leave to the plaintiffs to apply to the Court with proposals for a “workable
solution” to the problems caused by their non-compliance.

*® Sawridge Band v. Canada, 2004 FC 1436, (2004), 261 F.T.R. 291 at para. 38.
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The plaintiffs subsequently proposed a revised schedule. The Court set out a procedure
to allow them to complete and serve their witness list and will-say statements, and for the
Crown to raise any concerns about the materials so served.** The plaintiffs produced
further statements pursuant to this Order. Following its review of the witness list and
will-say statements produced by the plaintiffs, the Crown brought a motion to strike
certain of the will-says statements on the basis that they were deficient and did not meet
the required standards for disclosure and admissibility, and seeking a direction that the
plaintiffs not be allowed to call those witnesses at the trial whose will-says were struck.

The Court reviewed the individual will-say statements for compliance with the standards
established in prior Orders, and determined that for some witnesses the plaintiffs still had
not complied with its earlier Order. The Court observed that there was still, in some
instances, a lack of detail clearly required by that Order, and that it was still not possible
to know what some witnesses would say.*> The issue confronting the Court on that
motion was what to do about those deficiencies. The Court permitted 24 of the 57
potential witnesses to be called. It prohibited the First Nations from calling the other 33
potential witnesses without further leave of the Court, most of whom had failed in
various ways to comply with the Court's prior Orders. Ten were excluded because they
were not on the list of potential witnesses which the Court had ordered to be filed by
September 2004, while others were excluded because they had failed to file their will-
says by the prescribed last date, December 14/15, 2004, or had not filed a sufficiently
detai!gd will-say to enable other parties to understand what evidence they proposed to
give.

During that hearing, the Crown also raised a concern that the will-say statements
submitted for witnesses who were to provide oral history did not correspond with oral
history summaries previously delivered, and provided much more detail than those
summaries. The Court ruled that proposed oral history evidence was not to be excluded
for that reason alone, but the Crown could seek an extension of time or other
accommodation from the Court to allow it to deal with any such discrepancy that may
have caused prejudice to the Crown. However, unless an oral history witness was
identified as such and a summary provided by the deadline set out in the Pre-Trial Order,
the plaintiffs were not permitted to introduce oral history witnesses by way of will-say
statements.*’

* Sawridge Band v. Canada, 2004 FC 1653.

a Sawridge Band v. Canada, 2005 FC 1476, [2006] 1 C.N.L.R. 292, (2005), 275 F.T.R. 1 at para. 200,
aff’d Sawridge Band v. Canada, 2006 FCA 228, [2006] 4 C.N.L.R. 279, leave to appeal to S.C.C. refused
(February 8, 2007).

. Sawridge Band v. Canada, 2005 FC 1476, [2006] 1 C.N.L.R. 292, (2005), 275 F.T.R. 1, aff’d Sawridge
Band v. Canada, 2006 FCA 228, [2006] 4 C.N.L.R. 279, leave to appeal to S.C.C. refused (February 8,
2007).

4. Sawridge Band v. Canada, 2005 FC 1476, [2006] 1 C.N.L.R. 292, (2005), 275 F.T.R. 1 at para’s 184-
188 & 324, aff’d Sawridge Band v. Canada, 2006 FCA 228, [2006] 4 C.N.L.R. 279, leave to appeal to
S.C.C. refused (February 8, 2007).
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The plaintiffs subsequently brought a separate motion for reinstatement of 5 named
witnesses to the witness list and leave to “renovate” 4 of the will-say statements. The
motion was denied for 4 of the 5 witnesses.*

Later, when the case came to trial, the plaintiffs contended that, in allowing the Crown to
object to evidence on the basis of ambush at trial and in allowing the Crown to refer to a
witness’ will-say statement to explain how ambush had occurred, the Federal Court made
the will-says into a legal ground for the exclusion of evidence.*® The Court rejected this
argument. The Court expressly stated that it had refused to use will-says as an
exclusionary rule of evidence, observing that just because something did not appear in a
will-say statement did not mean it was inadmissible. The Court made it equally clear,
however, that when ambush is alleged at trial, the will-say statements would play a
prominent role because of the role that will-says had been assigned in the proceedings
generally, and because of the problems related to pre-trial disclosure that will-says were
intended to solve.

Lengthy disputes regarding the content of will-say statements, and the consequences for
failing to provide compliant will-say statements, may lessen if specific provisions were
included in the Federal Court Rules governing will-say statements. In British Columbia,
for example, the BC Justice Review Task Force is proposing new rules requiring the
parties to exchange a list of the witnesses that each party intends to call at the trial of the
action, along with a summary of the evidence that the party believes the witness will give
at trial.>® This would include the name and address of the witness; a brief point-form
summary of the evidence expected to be provided by the witness; and the identity and
substance of any document, not previously disclosed, that the witness may refer to at
trial.>* These statements would be required to be updated if the substance of a witness’

“® Sawridge First Nation v. Canada, 2006 FC 1467.
*° Sawridge First Nation v. Congress of Aboriginal Peoples, 2007 FC 657.
%0 Effective and Affordable Civil Justice, Report of the Civil Justice Reform Working Group to the Justice
Review Task Force, November 2006, pp.28-29. Available online at
http://www.bcjusticereview.org/working_groups/civil_justice/cjrwg_report 11 06.pdf. Draft rules have
been circulated for public comment. This approach was also recommended by the Systems of Civil Justice
Task Force: See Canadian Bar Association, Report of the Task Force on Systems of Civil Justice, 1996, pp.
42-43.
*L A Concept Draft of the proposed rules is available online at:
http://www.bcjusticereviewforum.ca/civilrules/downloads/conceptDraft.pdf. The draft rules governing
will-say statements reads:
RULE 6-3 - EVIDENCE SUMMARY OF WITNESS
Witness lists and evidence summaries
(1) Unless the court otherwise orders, each party to an action must, within the time set out in the
case plan order, deliver to every other party of record
(@) a list of the witnesses the party intends to call at trial, other than
(i) expert witnesses who are to provide evidence under Part 8, and
(ii) witnesses called under Rule 11-3 (24), and
(b) an evidence summary that accords with subrule (2) of this subrule for each of the
listed witnesses.
Requirements for evidence summary
(2) An evidence summary provided for a witness under subrule (1) (b) must include
(a) the name and address of the witness,
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expected testimony changed or if new witnesses were discovered. The date for the
exchange of these statements would be set at the case planning conference. The Task
Force is of the view that having such knowledge will advance the discussions between
the parties and will promote the earlier resolution of disputes.

In summary, pre-trial disclosure of oral history evidence is important for several reasons.
Defendants are entitled to know the case they will have to meet at trial. It allows for
meaningful trial preparation, and avoids allegations of ambush at trial. If opposing
counsel are made aware of the oral history evidence and of the associated
customs/protocols involved in conveying such evidence prior to trial, it may also assist in
ensuring that the cross-examination of elders is conducted in a culturally appropriate
manner. It may, in some circumstances, also facilitate earlier settlement of claims.

Will-say statements may be an effective means of obtaining disclosure of oral history
evidence if they are delivered in a timely manner, and if the required content of the will-
say statements are clearly specified, as well as the consequences of non-compliant will-
says.

5. COMMISSION EVIDENCE

Oral history evidence is typically tendered by elders of advanced age. For that reason, it
is quite common for a plaintiff aboriginal group to seek a court order directing the taking
of commission evidence of one or more of the elders before trial while they are still
available and capable of testifying. This section of the paper discusses some of the
procedural issues that may arise with respect to the taking of commission evidence.

Federal Courts Rules 271-273 provide the authority to conduct an examination for trial
of a person out-of-court (i.e. commission evidence). In determining whether to make
such an order, the Federal Court may consider factors such as: 1) the expected absence of
the person at the time of trial; 2) the age or any infirmity of the person; c) the distance the
persgg resides from the place of trial; and 4) the expense of having the person attend at
trial.

(b) a brief point-form summary of the evidence expected to be provided by the witness,
and
(c) the identity and substance of any document, not previously disclosed, that the witness
may refer to at trial.
RULE 11-3 - EVIDENCE AND PROCEDURE AT TRIAL
Evidence must be reflected in evidence summary
(3) Unless the court otherwise orders, a party must not, at trial, lead evidence from a witness for
whom an evidence summary is required under Rule 6-3 unless that evidence is reflected in the
evidence summary provided for that witness under that rule.
%2 Rule 271(2). In Wolf v. Canada, 2002 FCT 838 (“Wolf”) the Court focused on 1) the health and the
availability of the proposed witness; and 2) the likelihood that his or her evidence will be important at the
trial and that therefore, justice would be defeated if the trial were to take place and the witness was no
longer available (para. 3). The Court held that while the mere fact that a proposed witness or potential
witness is of advanced years is not, by itself, enough to justify making such an order, the fact that the
witness in that case had a history of serious medical condition was sufficient to tip the balance in favour of
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Federal Courts Rules 87-100 set out the procedure and remedies for the taking of
evidence out-of-court for use at trial. An array of procedural issues can arise, including
the language in which the examination will be conducted,>® the procedure for videotaping
the evidence,> handling objections, the use that may be made of the examination,*® and
costs associated with the examination.>” Apsassin v. Canada (A.G.) remains a leading
decision regarding how commission evidence should be taken so as to gain the maximum
benefit for use at trial (which may be several years after commission evidence has been
taken).”® An example of a court order setting out directions for the taking of commission
evidence is attached as Appendix “A”.

As noted above, one of the issues that have arisen is how to handle objections to
questions posed during an out-of-court examination. In Wolf v. Canada, the Federal
Court declined to order the presence of a judge or prothonotary at the examination to rule
upon objections. Instead, the Motions Judge ordered that if there were objections to
evidence, they should be noted on the record and the questions should be answered under
reserve of the objection except where to do so would defeat the purpose of the objection
(e.g. an objection based on privilege). In that event, the Motions Judge advised that he
would make himself available to resolve the issue by telephone conference preferably
while the commission evidence was still being taken but if not, then, if necessary, the
parties would need to return to complete the examination at a later date.™

An issue may also arise concerning the use that can be made of commission evidence
before trial. In Sarcee Band of Indians v. Canada, the Federal Court was asked to rule
upon the extent to which the videotape and transcript of commission evidence taken from
three elderly witnesses who testified on behalf of the plaintiffs could be divulged and
used by the plaintiffs pending trial.®® Counsel for the defendants argued that none of the
evidence should be divulged to the plaintiffs or their witnesses prior to the trial. Mr.
Justice Addy noted that the general practice in England and in Canada is that evidence
taken on commission should be disclosed prior to trial to all of the parties for use by them
as they deem fit and proper. The obligation to divulge commission evidence follows from
the rule that parties are entitled to be present at all proceedings both before and during
trial.

making such an order. The Court disagreed with the comment made in Sawridge Band v. Canada, 70
F.T.R. 144 (T.D.) that medical evidence was necessary in a motion of this nature. It is sufficient that the
Court have convincing evidence that the proposed witness suffers from a medical condition, even if that
evidence is hearsay.

>3 Rule 93 requires the examining party to provide an independent and competent interpreter where a
person to be examined understands neither French nor English or is deaf or mute.

> Rule 88(2) & 271(3). See also Apsassin v. Canada (A.G.) [1988] 3 F.C. 20 (T.D.) where the Court
discussed how videotaped evidence should be taken.

> Rule 95. See also Wolf,supra note 52 at para. 9.

% Rule 273. But see Sarcee Band of Indians v. Canada [1990] 2 F.C. 110 (T.D.); affirmed (1990), 114,
N.R. 269 (F.C.A.). (“Sarcee”)

" Rules 90(3) & 271(3).

%8 Apsassin v. Canada (A.G.), [1988] 3 F.C. 20 (T.D.). (“Apsassin™)

*° Wolf, supra note 52 at para. 9.

% sarcee, supra note 56.

15



In the unusual circumstances before him, however, Justice Addy made an exceptional
order sealing the evidence and directing plaintiffs’ counsel to refrain from disclosing this
evidence to anyone except the plaintiffs’ experts. In reaching this decision, he noted that
there appeared to be a strong possibility that credibility and the accuracy of recollection
of various witnesses would be important issues to be determined by the Trial Judge (since
his decision would necessarily be based on what was allegedly said and orally negotiated
some forty years earlier), and this was a class action in which every member of the
Sarcee Band of Indians was a party (several of whom would probably testify as to their
recollection regarding what took place during the negotiations).

Lastly, what use may be made of commission evidence at trial? Rule 273 provides that
unless the Court orders otherwise, commission evidence may, without further proof, be
used in evidence at trial by any party.®* It is important to bear in mind, however, that an
order for an examination by commission of a witness who is in Canada is always made de
bene esse (i.e. for what it may be worth).%? If the witness is alive and available at the
time of trial, he is to give his evidence at the trial, and any videotapes and transcripts
stemming from his out of court testimony will be duly disregarded.®® This does not
mean, however, that a witness who has given commission evidence but is alive and
available at the time of trial must necessarily give his evidence at the main venue of the
trial. In Wolf v. Canada the Federal Court noted that “even if he cannot travel from Fort
Nelson, the Court will, I have no doubt, accommodate that and make arrangements to go
to Fort Nelson to take his evidence”.®*

6. TREATMENT OF ORAL HISTORY EVIDENCE AT TRIAL

This part of the paper examines a number of issues relating to the treatment of oral
history evidence at trial, including the cross-examination of elders tendering oral history
evidence, the admissibility of oral history evidence, the interpretation and weighing of
such evidence, the applicable standard of proof, and unique translation issues that can
arise when such evidence is tendered at trial.

(a) Cross-examination of Elders on Oral History Evidence

One of the issues raised in the discussion papers submitted by the IBA and the CBA
relates to the treatment of elders by lawyers and judges during cross-examination. The
nature of their concerns is described below. | also briefly discuss the functions of cross-
examination, as well as the initiatives that have been undertaken to date to accommodate
elders within the trial process. This section then concludes with an assessment of the

®! Rule 273.

82 Wolf supra note 52 at para. 7; ’1ld in Buffalo v. Canada, 2002 FCT 1226 at para. 3. (“Buffalo (2002)”
% Buffalo(2002), supra note 62 at para. 3. Quaere whether commission evidence can be referred to during
cross-examination at trial as a prior inconsistent statement if there has been a material change in the
witness’s evidence.

% Wolf, supra note 52 at para. 7.
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feasibility of adopting the procedures followed by the Indian Specific Claims
Commission in taking oral history evidence from elders.

Q) The Concerns Raised With Respect to Cross-Examination of
Elders

During the Committee’s first meeting in September 2005, an IBA representative observed
that the pool of elders available to give evidence is shrinking as elders are reluctant to
enter the adversarial process.®® In its subsequent discussion paper, the IBA expressed the
view that when elders take the stand and are challenged about their knowledge, there is
significant potential for personal humiliation, discrediting of their reputation, and
disrespect towards their cultural teachings.® The IBA stated that this can also be
detrimental to the elder’s community as a collective, since elders are perceived as guides
and purveyors of wisdom in those communities. These concerns have prompted some
advocates to suggest that elders should not be subjected to cross-examination at all.®’
This begs the underlying question which is examined in the next section of the paper:
What is the function of cross-examination?

(i) Purposes of Cross-Examination

The Canadian legal system is based on the adversarial process. The adversarial system
rests on calling witness for examination under oath, in circumstances where their
demeanor can be observed, and who are subject to cross-examination by opposing
counsel.®® The opportunity for each party to test the others’ evidence is crucial to the
adversarial process and its goal, which is the search for truth.

Cross-examination has been described as “the greatest legal engine ever invented for the
discovery of truth.”®® It provides the opportunity to uncover inconsistencies in testimony,
supplement general statements with more detail, and determine a witness’ familiarity
with the information presented. If evidence is not challenged, there is potential for
introducing one-sided or self-interested statements that are inaccurate. Moreover, the
rule in Browne v. Dunne indicates that counsel who has not cross-examined a witness on
a point can neither impeach the witness on extrinsic evidence nor argue that the witness
should be disbelieved.™

® Minutes of Meeting of the Federal Court ~ Indigenous Bar ~ Aboriginal Law Bar Liaison Committee,
September 30, 2005, p. 3. See also the CBA’s Discussion Paper, supra note 4 at p. 23.

% IBA’s Discussion Paper, supra note 3 at p. 49.

¢ IBA’s Discussion Paper, supra note 3 at pp. 50-51.

%8 David Paciocco and Lee Steusser, Law of Evidence (Toronto: Irwin Law, 2002), p. 3.

% 3 Wigmore, Evidence (Chadbourn rev., 1970), para. 1367.

" Browne v. Dunn (1893), 6 R. 67 (U.K.H.L.). Lord Herschell L.C. stated at 70-1: “Sometimes reflections
have been made upon excessive cross-examination of witnesses, and it has been complained of as undue;
but it seems to me that a cross-examination of a witness which errs in the direction of excess may be far
more fair to him than to leave him without cross-examination, and afterwards to suggest that he is not a
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(i)  Accommodating Elders’ Testimony in the Current Trial Process

Underlying at least some of the concerns regarding the treatment of elders during cross-
examination appears to be a perception that opposing counsel and the Court lack an
understanding of and/or show disrespect for the elder’s knowledge and culture. Given
the importance of objective testing of evidence in an adversarial system, the dilemma
posed is “how to respectfully, but thoroughly, test the evidence”.”* Several initiatives
have been undertaken to date to accommodate and respect elders in the trial process.
Additional improvements may be possible through more effective pre-trial disclosure and
through education as discussed below.

The Federal Court has accommodated the testimony of elder witnesses by temporarily
moving the venue of the trial to the First Nation’s community to hear their testimony. In
Buffalo v. Canada, for example, while the main part of the trial took place in Calgary, the
Court held sittings for three weeks on the Samson Cree Nation Reserve at Hobbema,
Alberta during which time five Cree elders from the Treaty 6 territory testified.”

The Federal Court has also permitted the use of various protocols when elders are called
to give oral history evidence at trial. Protocols were used during the trial in Buffalo v.
Canada, such as presenting elders with gifts of tobacco.”® Each elder was also introduced
at trial by someone from the Cree community who spoke to the reputation and status of
the elder within the wider Cree community. As well, a Samson Cree Nation member was
chosen by Samson elders to act as Oskapewsak, or helper, to the elders. He was the trial’s
first witness, and described the method by which the elders’ evidence was gathered,
including the use of protocol and ceremonies.” Cultural protocols were also permitted
during the trial in Montana Band v. Canada. Individual band members were called to
introduce the elders and to describe the role of an elder in their community.” Various
elders who gave evidence were presented with a gift of cloth and tobacco as an offering
for the telling of their story.”

witness of truth ...”. The Supreme Court of Canada has endorsed a flexible version of the rule in Browne
v. Dunn: See R. v. Palmer (1979), [1980] 1 S.C.R. 759 at 781-2, R. v. Lyttle, 2004 SCC 5 at para. 65.

™ J. Blackhawk, “Some Thoughts on Cross-Examination of Aboriginal Elders and Oral Documents”, for a
conference on Aboriginal Law: Litigation Issues, hosted by the Continuing Legal Education Society of
British Columbia (October 2004).

"2 Buffalo (Trial), supra note 8 at par. 61. Similarly, in Tsilhqot’in (2007), supra note 13, which involved a
claim of aboriginal title, the main part of the 339 trial took place in Victoria, but the B.C. Supreme Court
also convened trial at the Naghtaneged School at TI’ebayi in Xeni (Nemiah Valley) for several weeks (see
para.’s 11& 99). But see Sawridge Band v. Canada, 70 F.T.R. 144 (T.D.) where the Federal Court refused
to move the hearing to another venue so that a witness could be heard where she resided rather than at the
place fixed for trial. The Court stated that the applicant had not submitted any evidence to support the
move.

"3 Buffalo (Trial), supra note 8 at para. 199.

™ Buffalo (Trial),supra note 8 at para. 61.

7> Montana Band v. Canada, 2006 FC 261, [2006] 3 C.N.L.R. 70, (2006), 287 F.T.R. 159 at para’s 55-57,
60, 72-74, 80 (“Montana (Trial”), aff’d Montana First Nation v. Canada, 2007 FCA 218.

"® Montana (Trial), supra note 75 at para’s 59 & 62.
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In a number of cases, there have also been adjustments to the manner in which objections
are made by opposing counsel. The “normal” objection procedure followed in non-
aboriginal cases is to make objections during the course of the witnesses’ testimony. In
the context of testimony given by elders, however, objections by Crown counsel to what
are perceived to be improper questions or answers are sometimes being construed by
First Nations litigants as interruptions which are disrespectful of the elder and/or the oral
history evidence being tendered by that witness. Addressing this concern presents
challenges for the Crown because, if it wants to preserve its rights to argue the
admissibility of evidence in any appeal, it is obliged to object on each and every occasion
where a witness attempts to introduce such evidence. One approach has been for the
Crown, with the plaintiffs’ agreement, to reserve most or all of its objections until the
conclusion of the elder’s testimony.”” However, examining counsel must likewise be
mindful that the Federal Court of Appeal has explicitly stated that leading questions are
not legitimate when elders are called to give their testimony.’®

The production of “will-say” statements or other forms of pre-trial discovery that outline
the elders’ testimony regarding what stories they intend to tell, as well as information
about their sources and community practices, will also assist in ensuring that counsel
doing the cross-examination appreciates the nature of the oral history evidence and the
cultural protocols tied to them.

Finally, as in many instances, further communication and education are key components
in addressing ongoing concerns relating to the treatment of elders during cross-
examination and the trial process generally. If an aboriginal claimant has particular
customs, traditions, or protocols associated with its community’s oral history evidence, or
there are other aspects of its culture that may be relevant to the elder’s testimony, it is
important that this be made known and explained to the other parties and to the Court.

An example of information that may be relevant to an elder’s testimony is described in a
recent article that discussed the Ipperwash Inquiry. Commission counsel explained in the
article that “in non-aboriginal society, failure to make eye contact is interpreted as
indicative of deception, whereas the averting of eye contact for First Nations is a sign of
respect”.” He noted in the article that the 2-day Indigenous Knowledge Forum organized
by the Commission assisted counsel for the various parties to be respectful and mindful
of these differences.

(iv)  Alternatives to Cross-Examination

Participants at prior Committee meetings have referred to the procedure followed by the
Indian Specific Claims Commission as an alternative to cross-examination. The

™ In some instances, prior to commencement of the direct examination of an elder, the Crown’s counsel
have advised the Court that they may have objections to the elder’s testimony but that, out of respect for the
elder, they will not be making objections during the direct examination but will, instead, make those
objections at the conclusion of the elder’s testimony.

"8 Benoit (FCA), supra note 17 at para. 108.

" Sheldon Gordon, “Inquiring Minds” in the CBA’s publication, The National, September 2007, at p. 28.
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Commission was established in 1991 as a Commission of Inquiry to address disputes
between First Nations and the federal government arising out of the Specific Claims
Process. The inquiry process followed by the Indian Specific Claims Commission has
some unique procedures with respect to elders’ evidence. The Commissioners and staff
attend a session in the First Nation's community to hear directly from elders and other
members of the First Nation. The testimony and oral tradition of the elders is recorded
and transcribed. Questions are posed by the Commissioners or their legal counsel only,
and no cross-examination of elders by Crown counsel is permitted.®® However, counsel
for the Commission is to consult with both parties before and during the session to
identify relevant questions and lines of inquiry.®

Prior to the community session, the Commission’s counsel travels to the community and
takes will-say statements from the elders scheduled to give evidence. These statements
may be recorded on audio or videotape. The will-say statements are then provided to the
Crown’s counsel to assist them in formulating questions to be put to the witnesses
through the Commission’s counsel at the community session.

It is important to note that the Indian Specific Claims Commission is a commission of
inquiry and not a Court. Accordingly, in contrast to the Federal Court, it is not modelled
on the adversarial system and is not bound by the strict rules of evidence. Moreover,
while the Commission’s counsel may consult with the Crown’s counsel regarding
relevant questions to ask the elders, there is no requirement that the Commission’s
counsel ask all suggested questions, or that they ask them in the manner proposed by the
Crown’s counsel. Therefore, the process as currently designed has limited, if any,
procedures for testing the reliability of the information obtained.

It is also significant to note that the Assembly of First Nations and the federal
government have worked together on a legislative proposal from the government
culminating in the tabling of the Specific Claims Tribunal Act (Bill C-30) in Parliament in
November 2007. The purpose of this Act is to establish a new tribunal to replace the
Indian Specific Claims Commission. Bill C -30 provides that the tribunal members are to
be appointed from a roster of superior court judges.® It provides that the tribunal may
receive and accept oral history evidence even if it would not be admissible in a court, and
it may take cultural diversity into account in developing and applying its rules of practice
and procedure.®® Most noteworthy for the purposes of the present discussion, unlike the

8 |t should be noted, however, that the Crown’s counsel has, in some instances, been permitted to conduct
a limited cross-examination of witnesses called by the First Nation at a community session where those
witnesses were not elders.

& The Indian Specific Claims Commission’s inquiry process is described online at:
http://www.indianclaims.ca/about/iccinquiryprocess-en.asp.

8 Bill C-30, s. 6.

8 gill C-30, s. 13 reads in part: “(1) The Tribunal has, with respect to the attendance, swearing and
examination of witnesses, the production and inspection of documents, the enforcement of its orders and
other matters necessary or proper for the due exercise of its jurisdiction, all the powers, rights and
privileges that are vested in a superior court of record and may
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current Indian Specific Claims Commission process, Bill C-30 specifies that any party
adverse in interest may cross-examine a witness as of right.®*

(b) Evaluation of Oral History Evidence at Trial

This part of the paper examines how the Courts evaluate oral history evidence, including
the admissibility of oral history evidence, the interpretation and weighing of such
evidence, and the impact of the standard of proof on the overall assessment of the
evidence. The assessment of oral history evidence by the Courts was discussed by both
the IBA and the CBA in their respective discussion papers.

As a starting point, the Supreme Court has established some guiding principles that apply
both to the admissibility of oral history evidence and the weighing of that evidence. The
Courts have stated that while the rules of evidence continue to apply to aboriginal rights
claims, they must be applied flexibly because Aboriginal and treaty rights claims give
rise to unique and inherent evidentiary difficulties.*® Typically, these claims require the
aboriginal group to establish a right which originated in times when the group did not
maintain written records.

The need for flexibility at the trial level when applying the rules of evidence to oral
history was first articulated by the Supreme Court of Canada in R. v. Van der Peet.
Lamer C.J. stated that, in aboriginal claims, courts must approach the rules of evidence
bearing in mind the evidentiary difficulties inherent in such cases:®

... The courts must not undervalue the evidence presented by aboriginal
claimants simply because that evidence does not conform precisely with the
evidentiary standards that would be applied in, for example, a private law
torts case.

While the Supreme Court has stated that a flexible adaptation of traditional rules of
evidence is required when dealing with oral history evidence, it has also cautioned that
there is a boundary that must not be crossed between a sensitive application and a
complete abandonment of the rules of evidence.?” The accommodation of such evidence

(b) receive and accept any evidence, including oral history, and other information, whether on oath
or by affidavit or otherwise, that it sees fit, whether or not that evidence or information is or would
be admissible in a court of law, unless it would be inadmissible in a court by reason of any
privilege under the law of evidence;
(c) take into consideration cultural diversity in developing and applying its rules of practice and
procedure; ...".
8 Bill C-30, s. 28 provides that: “28. A party may cross-examine a witness
(a) as of right, if the witness is called by a party adverse in interest; and
(b) with leave of the Tribunal, in any other case.”
8 Mitchell v. Canada (Minister of National Revenue), 2001 SCC 33, [2001] 1 S.C.R. 911, (2001), 199
D.L.R. (4th) 385, (2001), [2002] 3 C.T.C. 359, [2001] 3 C.N.L.R. 122, (2001), 83 C.R.R. (2d) 1, (001), 206
F.T.R. 160 at para. 27. (“Mitchell (SCC)")
8 R.v. Van der Peet, [1996] 2 S.C.R. 507 at para. 68.
8 Mitchell (SCC), supra note 85 at para. 39.
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must be done in a manner which does not strain “the Canadian legal and constitutional

structure”.®

Q) Admissibility of Oral History Evidence

A fundamental feature of oral histories which creates difficulty is that they largely consist
of out-of-court statements, typically passed on through the generations of a particular
aboriginal nation to the present-day.* These out-of-court statements are admitted for
their truth and therefore conflict with the general rule against the admissibility of hearsay
evidence. As will be seen, the Supreme Court has adapted the traditional rules of
evidence to permit the meaningful consideration of various forms of oral history
evidence. At the same time, it has also clearly stated that it does not mandate the
“blanket admissibility” of such evidence.*® Admissibility must be determined on a case-
by-case basis.”

The principles governing the admissibility of oral histories were set out by the Supreme
Court in Mitchell v. Canada (Minister of National Revenue). The Court enumerated three
“simple ideas” underlying the diverse rules on the admissibility of evidence:*

First, the evidence must be useful in the sense of tending to prove a fact
relevant to the issues in the case. Second, the evidence must be reasonably
reliable; unreliable evidence may hinder the search for the truth more than
help it. Third, even useful and reasonably reliable evidence may be excluded
in the discretion of the trial judge if its probative value is overshadowed by
its potential for prejudice.

With these underlying principles in mind, the Court stated that oral histories are
admissible as evidence where they are both useful and reasonably reliable, subject always
to the exclusionary discretion of the trial judge. The Court described the test of
usefulness in the following terms:*

Aboriginal oral histories may meet the test of usefulness on two grounds.
First, they may offer evidence of ancestral practices and their significance
that would not otherwise be available. No other means of obtaining the same
evidence may exist, given the absence of contemporaneous records. Second,
oral histories may provide the aboriginal perspective on the right claimed.
Without such evidence, it might be impossible to gain a true picture of the
aboriginal practice relied on or its significance to the society in question.
Determining what practices existed, and distinguishing central, defining
features of a culture from traits that are marginal or peripheral, is no easy
task at a remove of 400 years. Cultural identity is a subjective matter and not

8 Delgamuukw, supra note 9 at para. 82.
8 Delgamuukw, supra note 9 at para. 86.
% Mitchell (SCC), supra note 85 at para. 31.
° Delgamuukw, supra note 9 at para. 87.
% Mitchell (SCC), supra note 85 at para. 30.
% Mitchell (SCC), supra note 85 at para. 32.
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easily discerned: see R. L. Barsh and J. Y. Henderson, “The Supreme Court’s
Van der Peet Trilogy: Naive Imperialism and Ropes of Sand” (1997), 42
McGill L.J. 993, at p. 1000, and J. Woodward, Native Law (loose-leaf), at p.
137. Also see Sparrow, supra, at p. 1103; Delgamuukw, supra, at paras. 82-
87, and J. Borrows, “The Trickster: Integral to a Distinctive Culture” (1997),
8 Constitutional Forum 27.

The Court then explained the concept of reliability:**

The second factor that must be considered in determining the admissibility of
evidence in aboriginal cases is reliability: does the witness represent a
reasonably reliable source of the particular people’s history? The trial judge
need not go so far as to find a special guarantee of reliability. However,
inquiries as to the witness’s ability to know and testify to orally transmitted
aboriginal traditions and history may be appropriate both on the question of
admissibility and the weight to be assigned the evidence if admitted.

The Court also cautioned judges not to reject oral history evidence just because it does
not confirm to the expectations of the non-aboriginal perspective — i.e. it does not convey
“historical” truth, contains elements that may be classified as mythology, lacks precise
detail, embodies material tangential to the judicial process, or is confined to the
community whose history is being recounted.*

Despite the Court’s reiteration in Mitchell that it has not mandated the blanket
admissibility of oral histories and that admissibility must be determined on a case-by-case
basis, in practice it appears that trial judges seldom exercise their discretion to exclude
oral history evidence. One of the few examples in the Federal Court where oral history
evidence regarding a witness’s family history was ruled inadmissible was Snake v. The
Queen.®® In that case, the Court drew a distinction between true Aboriginal oral history
and evidence ultimately derived from non-aboriginal sources. The witness acknowledged
before the Federal Court that he learned much of the information about the family history
that he attested to from an elderly historian, the owner of a museum in Battleford,
Saskatchewan. The expertise of that individual was not established. He was not before
the Court, so the reliability of the information passed on to the witness could not be
evaluated. Moreover, there was no indication before the Court that he himself was an
Indian with first hand knowledge from oral history sources of the witness’s family
history.

The decision of the Federal Court of Appeal in Benoit v. Canada is also important with
respect to the admissibility of oral history evidence. The trial judge had adopted a

% Mitchell (SCC), supra note 85 at para. 33.
% Mitchell (SCC), supra note 85 at para. 34.

% Snake v. The Queen, 2001 FCT 858, (2001), 209 F.T.R. 211 at para. 58. Aff’d Kingfisher v. Canada,
2002 FCA 221, (2002), [2003] 1 C.N.L.R. 54 « (2002), 226 F.T.R. 94 .
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“community standard” test with respect to the usefulness and reliability of the oral history
evidence at paragraph 238 of his Reasons:”’

Usefulness and reliability are findings of fact to be made on the basis of
evidence presented. As just cited, certain people are identified by the
Aboriginal community as meeting essentially this same standard. Barring any
evidence to the contrary, I think it is reasonable to find that, if Aboriginal
People believe that its community standard has been met by a certain person,
the legal test for the admission of the evidence of oral tradition by that person
is also met.

The Federal Court of Appeal rejected the trial judge’s approach to admissibility of the
oral history evidence before him. It held that the "community standard" test adopted by
the trial judge did not meet the test enunciated by McLachlin C.J. in Mitchell, supra - i.e.
an objective standard for determining whether the hearsay evidence at issue is useful and
reliable. McLachlin C.J. had stated in Mitchell that it was necessary to inquire into a
witness' ability to know and to testify with respect to the tradition and history orally
transmitted. The Federal Court of Appeal stated that that the trial judge could not defer
his consideration of this issue to "the community.” It stated that the perspective of the
community may well be relevant, but it could not be determinative of the issue. Instead,
some objective standard must be applied by the trial judge.*®

There do not appear to be any cases in which the Federal Court has established a specific
procedure to be followed in assessing the admissibility of oral history evidence. For that
reason, it is interesting to note that in Tsilhgot’in Nation et al v. British Columbia et al, a
trial judge of the B.C. Supreme Court laid out a procedure for the preliminary
examination of lay witnesses who intended to offer oral history evidence in the trial
before him.* He stressed, however, that the Court was not establishing a formula or
template to be applied in every case where oral history was called at trial.’® In terms of
the procedure to be followed, the Court stated that at the outset of the trial it would be
helpful for counsel to outline the traditions of the people they represent relating to the
questions of:*™

1) how their oral history, stories, legends, customs and traditions are
preserved,;

2) who is entitled to relate such things and whether there is a hierarchy in
that regard;

3) the community practice with respect to safeguarding the integrity of its
oral history, stories, legends and traditions;

4) who will be called at trial to relate such evidence, and the reasons they
are being called to testify.

°" Benoit (Trial), supra note 25 at para. 238.

% Benoit (FCA), supra note 17 at para’s 102-103.

% Tsilhgot’in Nation v. British Columbia, 2004 BCSC 148 (“Tsilhgot’in (2004)”). See also: Tsilhqot’in
(2007), supra note 13 at para.’s 95 & 139.

190 Tsjlhqot’in (2004), supra note 99 at para. 23.

191 Tsilhqot’in (2004), supra note 99 at para. 24.
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The B.C. Supreme Court further directed that when a witness was called upon to give
hearsay evidence, counsel should give a brief outline of the nature of the hearsay
evidence to be heard. Before the evidence is heard, there should be a preliminary

examination of the witness concerning the following:'*

a) Personal information concerning the attributes of the witness relating to
his or her ability to recount hearsay evidence of oral history, practices,
events, customs or traditions.

b) In a general way, evidence of the sources of the witness, his or her
relationship to those sources and the general reputation of the source.

c) Any other information that might bear on the issue of reliability.

This inquiry would not be a voir dire. Instead, the evidence given would be evidence in
the case. Upon the conclusion of plaintiff’s counsel’s questions, counsel for the
defendants would have an opportunity to cross-examine the witness on the issues of
necessity and reliability. On the conclusion of the evidence on this preliminary inquiry,
arguments on the admissibility of the evidence would be heard. This inquiry would not
preclude counsel from raising a specific objection to particular portions of a witness’s
eviderllgf if it was an objection that could not have been made at the preliminary inquiry
stage.

(i) Interpretation & Weighing of Oral History Evidence

The more contentious issue in most Aboriginal and treaty rights cases, and certainly the
more difficult, relates to the interpretation and weighing of the evidence in support of the
claim once it has met the threshold for admission. The Federal Court has observed that
“[t]rial judges face an enormous challenge in hearing, understanding, analysing, and

according due weight to oral history evidence”.**

There are no absolute principles which govern the assessment of evidence because,
generally speaking, that exercise does not lend itself to precise rules.'®® Hence, the
Supreme Court observed in Mitchell, supra, that:'%

This Court has not attempted to set out “precise rules” or “absolute
principles” governing the interpretation or weighing of evidence in aboriginal
claims. This reticence is appropriate, as this process is generally the domain
of the trial judge, who is best situated to assess the evidence as it is
presented, and is consequently accorded significant latitude in this regard.
Moreover, weighing evidence is an exercise inherently specific to the case at
hand.

192 Tsilhqot’in (2004), supra note 99 at para. 28.
193 Tsilhqot’in (2004), supra note 99 at para. 29.

10% Butalo (Trial), supra note 8 at par. 44.

1055 Sopinka and S.N. Lederman, The Law of Evidence in Civil Cases (1974), at p. 524.
19 Mitchell (SCC), supra note 85 at para. 36.
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With this in mind, the focus here is simply to identify general principles enunciated by
the Supreme Court with respect to weighing oral history evidence, as well as the myriad
of factors that have been considered by the Federal Court, on a case-by-case basis, in
weighing oral history evidence.

The Supreme Court clarified the general principles to be applied regarding the assessment
of evidence in aboriginal right claims in Mitchell v. Canada (Minister of National
Revenue). In essence, those principles require that courts apply a sensitive approach to
oral history evidence but, at the same time, not artificially strain that evidence to carry
more weight than it can reasonably support. The Court elaborated on the balancing
exercise to be undertaken by trial judges at paragraphs 37 to 39:'%

... The requirement that courts interpret and weigh the evidence with a
consciousness of the special nature of aboriginal claims is critical to the
meaningful protection of s. 35(1) rights. As Lamer C.J. observed in
Delgamuukw, the admission of oral histories represents a hollow recognition
of the aboriginal perspective where this evidence is then systematically and
consistently undervalued or deprived of all independent weight (para. 98).
Thus, it is imperative that the laws of evidence operate to ensure that the
aboriginal perspective is “given due weight by the courts” (para. 84).

Again, however, it must be emphasized that a consciousness of the special
nature of aboriginal claims does not negate the operation of general
evidentiary principles. While evidence adduced in support of aboriginal
claims must not be undervalued, neither should it be interpreted or weighed
in a manner that fundamentally contravenes the principles of evidence law,
which, as they relate to the valuing of evidence, are often synonymous with
the “general principles of common sense” (Sopinka and Lederman, supra, at
p. 524). As Lamer C.J. emphasized in Delgamuukw, supra, at para. 82:

[A]boriginal rights are truly sui generis, and demand a unique
approach to the treatment of evidence which accords due weight to
the perspective of aboriginal peoples. However, that accommodation
must be done in a manner which does not strain “the Canadian legal
and constitutional structure” [Van der Peet at para. 49]. Both the
principles laid down in Van der Peet — first, that trial courts must
approach the rules of evidence in light of the evidentiary difficulties
inherent in adjudicating aboriginal claims, and second, that trial
courts must interpret that evidence in the same spirit — must be
understood against this background. [Emphasis added.]

There is a boundary that must not be crossed between a sensitive application
and a complete abandonment of the rules of evidence. As Binnie J. observed
in the context of treaty rights, “[g]enerous rules of interpretation should not
be confused with a vague sense of after-the-fact largesse” (R. v. Marshall,
1999 CanLlIl 665 (S.C.C.), [1999] 3 S.C.R. 456, at para. 14). In particular,

197 Mitchell (SCC), supra note 85 at para.’s 37-39.
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the Van der Peet approach does not operate to amplify the cogency of
evidence adduced in support of an aboriginal claim. Evidence advanced in
support of aboriginal claims, like the evidence offered in any case, can run
the gamut of cogency from the highly compelling to the highly dubious.
Claims must still be established on the basis of persuasive evidence
demonstrating their validity on the balance of probabilities. Placing “due
weight” on the aboriginal perspective, or ensuring its supporting evidence an
“equal footing” with more familiar forms of evidence, means precisely what
these phrases suggest: equal and due treatment. While the evidence
presented by aboriginal claimants should not be undervalued “simply
because that evidence does not conform precisely with the evidentiary
standards that would be applied in, for example, a private law torts case”
(Van der Peet, supra, at para. 68), neither should it be artificially strained to
carry more weight than it can reasonably support. If this is an obvious
proposition, it must nonetheless be stated.

The Court observed that inquiries as to the witness’s ability to know and testify to orally
transmitted aboriginal traditions and history may also be appropriate on the question of
weight to be assigned the evidence (in addition to being relevant to the question of
admissibility).'%

Thus, the Supreme Court has not set out definitive rules by which the courts must weigh
oral history evidence, nor has it established the amount of weight that should be placed
upon such evidence by a trial judge. Delgamuukw merely speaks of “due weight.” In
Mitchell, supra, the Court held that “due weight” meant that oral tradition evidence is
entitled to “equal and due treatment.” It should neither be undervalued, nor artificially
constrained to carry more weight than it could reasonably support.

With these guiding principles in mind, what particular factors do the courts consider, on a
case-by-case basis, in assessing the weight to be given to oral history evidence? A
review of the cases described below suggests that the Federal Court has considered a
wide range of factors, depending on the circumstances of the case, including:

(a) whether the oral history evidence was directed to the proof of precise
historical truths at a given place on given dates or broad questions which
covered a long period of time;

(b) the relevance of the oral history evidence to the issues before the Court;

(c) competing oral history evidence;

(d) evidence of other types;

(e) any corroboration;

(F) the source of the oral history and the chain of transmission, including who
related the information, the manner it which it was transmitted, when it was
transmitted, and for what purpose;

(9) consistency with prior statements made by the witness;

(h) internal consistency (i.e. was the witness’s evidence contradictory?)

(i) plausibility of content;

198 Mitchell (SCC), supra note 85 at para. 33.
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(J) changes or events which could have distorted the evidence.

In Mathias v. The Queen the Federal Court noted that oral history evidence must be
considered with regard for the context in which it was received by the Court. The trial
judge drew a distinction between cases where the oral history evidence was directed to
the proof of precise historical truths at a given place on given dates, and cases where the
issues or historical truths being addressed were broad questions which covered a long
period of time.*® The Court stated:**

Further, the historical truths sought in this case are narrow, specific
questions. It is one thing, in cases like Delgamuukw, Marshall, and Badger to
rely on information which may not be historically precise to prove patterns of
behaviour over a long period of time. It is quite another to rely on undated,
and sometimes confused, evidence to show who was resident at the False
Creek Site in 1869 and at the Reserve in 1877.

The Court concluded that, for the purposes of that case, the oral history evidence should
be assessed in light of (a) its relevance to the specific dates in issue; (b) its reliability
when considered in light of competing oral history evidence, evidence of other types, or
any corroboration; (c) the source of the evidence (this includes a consideration of who
related the information, when it was related and for what purpose); and (d) changes or
events which could have distorted the evidence.*™ Applying these criteria to the facts
before it, the Court preferred the Squamish oral history evidence over the Musqueam oral
history evidence.'*?

In Hwiltsum First Nation v. Canada (Minister of Fisheries and Oceans) the Federal Court
concluded that the oral history evidence set out in an affidavit filed in support of a
proposed intervenor First Nation was unreliable, and therefore not useful, because it was
inconsistent with the elder’s previous recollections that were set out in a document
referred to by the Applicant First Nation.**® This again highlights the significant role of
pre-trial disclosure of prior recorded accounts of oral history evidence.

The Tax Court accepted as admissible the oral history evidence in Jeddore v. Canada, but
ultimately concluded that it did not establish the legal existence of a reserve as sought by
the appellant."* On appeal, the appellant contended that the Tax Court had committed
reversible error by devaluing the evidence of the Mi'kmaq belief that a reserve had been
created for them. The Federal Court of Appeal was not persuaded that the Tax Court
erred in its treatment of the oral history evidence, noting the strength of the other

199 Mathias, supra note 6 at para.’s 32-40.
110 Mathias, supra note 6 at para. 39.

1 Mathias, supra note 6 at para. 40.

112 Mathias, supra note 6 at para.’s 229-231.

113 Lwiltsum First Nation v. Canada (Minister of Fisheries and Oceans), 2001 FCT 936.
114 Jeddore v. The Queen, 2001 D.T.C. 1058 at para. 234.

28



115 116),

evidence ™ (the Court observed that the documentary evidence was very significant
the relatively peripheral relevance of the oral history evidence to the issues as counsel
had presented them in argument,™’ the vagueness of the evidence in relation to the issues
(lacking in specificity and temporal depth),**® and the fact that neither witness could trace
the source of the Mi’kmagq belief to a person who was alive in 1869.'*°

The weight to be attributed to oral history evidence was also considered by the Federal
Court of Appeal in Benoit v. Canada. The Court found that the viva voce evidence of one
of the witnesses was contradictory.’® With respect to another witness, the Court
examined the sources of his information, and specifically the content of prior TARR
interviews, and noted that the interviewees had, when given the opportunity, raised the
issue of an unfulfilled tax promise.*** Upon review of the oral history evidence of the
three witnesses, the Federal Court of Appeal concluded that it was, at best, ambiguous
and inconclusive.'?

The Federal Court of Appeal also observed that it was very difficult, more often than not,
to draw the line between the witness’ opinion and his or her recital of the evidence, and
this was another reason why the Trial Judge ought to have been careful in assessing the
reliability of this evidence.’”® Moreover, the oral history evidence before it could not be
considered as reliable as that presented in Delgamuukw because the types of “checks and
balances” which ensured authenticity in the adaawk and kungax were not present.'?*
Finally, what was at issue in the case before it was not "a right which originates in times
where there were no written records of the practices, customs and traditions engaged in",
but whether the Aboriginal signatories understood that a promise exempting them from
tax at any time for any reason was made. There existed a voluminous documentary record
concerning Treaty 8 and that record did not give rise to the view advanced by the
respondents and accepted by the Trial Judge.'®

115 Jeddore v. The Queen, 2003 FCA 323, (2003), 231 D.L.R. (4th) 224, (2003), [2004] 1 C.N.L.R. 131,
(2003), [2004] 1 C.T.C. 268, (2003), 58 D.T.C. 6387 at para. 89 (“Jeddore (FCA)"), leave to appeal to
S.C.C. refused (April 29, 2003).

118 Jeddore (FCA), supra note 115 at para. 99.

17 Jeddore (FCA), supra note 115 at para. 89.

118 jeddore (FCA), supra note 115 at para. 92.

119 Jeddore (FCA), supra note 115 at para. 95.

120 Benoit (FCA), supra note 17 at para. 63-69.

121 Benoit (FCA), supra note 17 at para. 96.

122 Benoit (FCA), supra note 17 at para. 116.

123 Benoit (FCA), supra note 17 at para. 99 & 116.

124 Benoit (FCA), supra note 17 at para. 109. The Federal Court of Appeal noted that in Delgamuukw the
oral history of the Gitksan and Wet'suwet'en, known as the addawk and kungax respectively, was
considered as "sacred 'official’ litany, or history, or recital of the most important laws, history, traditions
and traditional territory of a House". Only specially-appointed people at certain important community
events were entitled to repeat these stories and the authenticity of the stories was ensured, because anyone
who objected to any details of the stories had the opportunity to raise his or her objections at the events.
Thus, the oral history was formal and regimented. The case before it, however, was of a substantially
different nature in that it was passed on from individual to individual in an informal manner.

125 Benoit (FCA), supra note 17 at para. 115.
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The Federal Court was also required to assess oral history evidence in Buffalo v. Canada.
The Court determined that it could not give any weight to the oral history evidence of
Elder Bill on the basis of the impossible chain of transmission and because some of its
content was implausible.*® Likewise, the Court did not place much, if any, weight on the
treaty story told by Elder Waskahat to the Court because of the evolution in the language
between his earlier accounts and his testimony at trial, as well as the fact that he told the
Court that he adjusts his telling of the story based on his audience.'?’

More recently, in Montana Band v. Canada the Federal Court concluded that it was not
necessary to engage in an analysis of the weight that ought to be given to the oral history
evidence because that evidence was not particularly useful in relation to the resolution of
the technical issues before the Court, and none of it contradicted any of the relevant
documentary or expert opinion evidence. The Court noted, however, that “given that the
Cree perspective for the most part is absent in the historical record, the oral history
evidence provided the Court with an additional context within which to consider the

evidence”.1%

Finally, it should be noted that litigants have tendered expert evidence in several cases to
assist the Federal Court in its assessment of the oral history evidence. Experts have
testified about the appropriate methodologies for assessing oral history evidence. They
have also applied this methodology to the content of oral history evidence before the
Court. In Buffalo v. Canada, for example, one of the experts testified on the academic
and cultural framework within which oral histories and oral traditions are to be
understood.**® Another expert, in addition to testifying about appropriate methodologies,
also examined the chain of transmission of the oral history evidence and compared the
evidence given at trial to earlier accounts of the oral histories provided by the elders.**

One the experts at trial in Buffalo v. Canada suggested to the Court that it should seek
independent assistance from “local experts” in evaluating oral history evidence. Justice
Teitelbaum rejected this approach, stating:***

... In response to a question from the Court as to how it should evaluate an
oral tradition reduced to a transcript, Dr. Wheeler replied that the Court
should seek assistance from “local experts” for a full contextual reading
(transcript volume 157, pp. 21901-21902). While Dr. Wheeler’s approach
may suit scholars, it is simply not feasible, nor is it realistic, for a trial judge.
The Court cannot embark upon independent fact-finding investigations into
evidence tendered at trial. The Court must rely upon the parties for the
evidence and any assistance from experts.

126 Buffalo (Trial), supra note 8 at para’s 458-465.

127 Buffalo (Trial), supra note 8 at para’s 478-494.

128 Montana (Trial), supra note 75 at para’s 312-313.
129 Buffalo (Trial), supra note 8, at para.’s 45, 292-311.
130 Byffalo (Trial), supra note 8 at para.’s 312-325.

131 Buffalo (Tiral), supra note 8 at para. 453.
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In summary, the factors considered by the Court in assessing oral history evidence vary
from case to case depending upon the facts. However, a key issue for the Court will
always be: “Why am | hearing this evidence?” To ensure that the evidence is not
undervalued, counsel for an aboriginal claimants play a critical role in explaining unique
features about the community’s oral history evidence to the Court, as well as how the oral
history evidence relates to the specific issues that are before the Court.

(c) Standard of Proof

The Federal Court of Appeal indicated in Benoit v. Canada that the principles governing
the standard of proof in a civil case may also play a role in the Court’s overall assessment
of the evidence. The Court adopted the following remarks of Cartwright J. in Smith v.
Smith'*?as to the degree of probability required to satisfy the burden of proof in a civil

case:

It is usual to say that civil cases may be proved by a preponderance of
evidence or that a finding in such cases may be made upon the basis of a
preponderance of probability and | do not propose to attempt a more precise
statement of the rule. I wish, however, to emphasize that in every civil action
before the tribunal can safely find the affirmative of an issue of fact required
to be proved it must be reasonably satisfied, and that whether or not it will be
satisfied must depend upon the totality of the circumstances on which its
judgment is formed including the gravity of the consequences of the
finding.

The Federal Court of Appeal also referred to the following passage from the judgment of
Dixon J. In Briginshaw v. Briginshaw:***

But reasonable satisfaction is not a state of mind that is attained or
established independently of the nature and consequence of the fact or facts
to be proved. The seriousness of an allegation made, the inherent
unlikelihood of an occurrence of a given description, or the gravity of the
consequences flowing from a particular finding are considerations which
must affect the answer to the question whether the issue has been proved to
the reasonable satisfaction of the tribunal. In such matters, “reasonable
satisfaction™ should not be produced by inexact proofs, indefinite testimony
or indirect inferences. Everyone must feel that, when, for instance, the issue
is on which of two dates an admitted occurrence took place, a satisfactory
conclusion may be reached on materials of a kind that would not satisfy any
sound and prudent judgment if the question was whether some act had been
done involving grave moral delinquency.

132 Smith v. Smith, [1952] 2 S.C.R. 312, pp. 331-332.
133 Benoit (FCA), supra note 17 at para. 25.
134 Briginshaw v. Briginshaw (1938), 60 C.L.R. 336.
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Applying these principles to the facts before it in Benoit, the Federal Court of Appeal
concluded that the seriousness of the allegation in that case and the gravity of the
consequences flowing from a finding to that effect were such that it was incumbent upon
the Trial Judge to carefully assess all of the evidence adduced before reaching his
conclusion. Applying these principles more broadly, Aboriginal and treaty rights claims
quite often involve serious allegations which, if established, would have significant
consequences to the current operating environment, the public purse, or otherwise.

(d) Translation of Oral History Evidence at Trial

Witnesses who are called to give oral history evidence at trial are often elders who testify
in their native language.® In those circumstances an interpreter will be required at trial.
Difficulties have arisen in some cases with the accuracy of the interpretation. These
difficulties may relate, at least in part, to challenges in identifying an independent,
experienced legal interpreter to assist the Court during the trial.

The Federal Courts Rules provide that where a witness called to testify at trial
understands neither French nor English, the examining party is required to arrange for the
attendance and pay the fees and disbursements of “an independent and competent person”
to accurately interpret everything said during the witness’s testimony.**

In Apsassin v. Canada (A.G.), in the context of discussing the taking of commission
evidence of elders, the Federal Court directed that if a party is being examined in a
language other than English and French and an interpreter is required, the interpretation
should be provided by persons with experience as legal interpreters and who have no
interest in the outcome of the litigation, and steps should be taken to ensure the accuracy
of the interpretation.™’

The accuracy of the interpretation became an issue at trial in Benoit v. Canada. As a
result, the tape recorded evidence of the witness had to be re-translated by a second
interpreter during the trial:**

[229] Mr. Joe Willier, now more than 90 years of age, testified in Cree at the
trial. Prior to the trial commencing, an agreement was reached between
counsel that Ms. Pauline L'Hirondelle would be the translator for Cree
speaking witnesses. However, for personal reasons, Ms. L'Hirondelle did not
assist during the trial but did offer her out-of-court translation services to
both the Plaintiffs and Canada. As a result, on consent and short notice, Ms.
Hazel Dion Decorby translated for Mr. Willier, and a tape recorded copy of
Mr. Willier's testimony was taken by the Court, which was valuable, because
the quality of Ms. Decorby's translation subsequently became an issue. As a

135 For example, in the Benoit case at least one of the witnesses testified in Cree at the trial: Benoit (Trial),
supra note 25 at para. 229.

13 See Rules 93 & 283.

37 Apsassin, supra note 58 at para.’s 21-32.

138 Benoit (Trial), supra note 25 at para. 229.

32



result, Ms. L'Hirondelle re-translated the evidence at trial including both Ms.
Decorby's efforts at translation and Mr. Willier's evidence. It is apparent in
the re-translation that Ms. Decorby's best efforts fell short of Ms.
L'Hirondelle's. Thus, it was agreed that, as Exhibit 63, the re-translation
would be used for the purposes of expert comment (Transcript, 20 June 2001,
p.2849, L.21).

[Emphasis added]

In some cases the interpreter has provided a delayed translation rather than simultaneous
translation (“delayed translation” involves the translators conferring with the elders after
they have given their evidence in order to ensure accuracy). In those circumstances, an
issue can which arise is whether a Crown translator is also required to attend to verify
that the witness is not changing his testimony in any manner, but is merely ensuring
accuracy.™ During Phase | of the trial in Buffalo et al v. Canada, simultaneous
translation was virtually impossible because of the complex nature of the Cree language.
Instead, translators provided the Court with a rough translation as the Cree elders told
their stories. At the close of each day, a team of translators reviewed the tape of the
testimony and produced a more complete translation which was read into the Court
record the next day. Disagreements arose between the translators representing the
Samson Cree and the Crown regarding the translation of some parts of the testimony. In
Montana Band v. Canada, the Court issued a direction that at the conclusion of evidence
that had been given in Cree, but prior to cross-examination, the Crown be given a copy of
the tape of the elder’s evidence for review by its translator.*° Rather than have the
complete delayed translation read into the Court record the following day, the written
version of the translation was marked as a trial exhibit “as read”.***

Despite the requirements set out in Rule 93 and in cases such as Apsassin, supra, in
practice, it can be very difficult to find an independent, experienced legal interpreter to
accurately interpret everything said during the witness’s testimony at trial. Itis
frequently the case that the only individuals who are familiar with the witness’s native
language are other members of the same Indian band or aboriginal group as the witness.
In those circumstances, the interpreter necessarily has an “interest in the outcome of the
litigation” (per Apsassin, supra) and often does not have formal training as a legal
interpreter. Moreover, if the Crown wishes to obtain an independent translation,
competent aboriginal translators are often unwilling to provide the Crown with this
service.

Some of the current problems surrounding the accuracy of translation of elders’
testimony may, in part, be addressed if more members of aboriginal communities obtain
formal training as interpreters so that they qualify as legal interpreters in the justice
system. This will not necessarily address the “apprehension of bias” issue, but it could
improve the quality of interpretation during court proceedings.

139 The Crown may also seek the Court’s permission to have a Crown translator sit at the counsel table to
assist the Crown with translation issues during the elder’s testimony (in addition to, or apart from assisting
the Crown in verification of any delayed translation of an elder’s testimony after it has been given).

10 Montana Band v. Canada, Trial Transcript, October 22, 2002, page 10.

I Montana Band v. Canada, Trial Transcript, October 22, 2002, pages 10-11.

33



7. ELDERS AS EXPERTS

The CBA Discussion Paper asks whether elders should be classified as expert witnesses
in the litigation context.*? The difficulty with such a characterization is that the two
types of witnesses have very different roles and functions. Firstly, the primary duty of
expert witnesses is to assist the Court (not to the party who hired them) by providing
objective, unbiased opinion on matters within their expertise. They should not assume
the role of an advocate. Elders are clearly called to testify on behalf of the aboriginal
claimant group. They are typically members of that claimant group and, accordingly,
have an interest in the outcome of the litigation.

Secondly, expert witnesses provide opinion evidence on particular issues to assist the
Court. Elders typically give evidence of oral histories of their communities. The Courts
permit elders to relate hearsay evidence because, for some First Nations, these oral
histories may be the only record of their past. As noted earlier in this paper, personal
opinion evidence tendered through an elder is, in most cases, objectionable and
inadmissible. Lay witnesses are generally restricted to giving evidence that is based upon
their personal experience. Although such witnesses are now allowed to express opinions
in certain limited circumstances, such opinions must be related to the witness’s personal
knowledge. Since Aboriginal and treaty rights claims generally require the aboriginal
group to establish a right based on activities or events that occurred in the distant past, it
seems unlikely that an elder would, in most cases, have personal knowledge of the matter
upon which his/her opinion is being offered.

If elders were tendered as expert witnesses, they would naturally be required to comply
with the Federal Court Rules and any case management orders governing expert
evidence. The rules require that an affidavit or statement of the witness setting out their
proposed evidence be served upon the opposing parties prior to the pre-trial
conference,'*® and that the witness be available at trial for cross-examination.**

Since the Federal Courts Rules would impose additional obligations upon elders if they
were classified as an expert witness, it begs the question: Why would elders seek to be
reclassified as expert witnesses? If the underlying reason is to accord greater respect to
elders, consideration should be given to achieving that objective through other means
(See the previous discussion under the heading, “Accommodating Elders’ Testimony in
the Current Trial Process™).

142 CBA’s Discussion Paper, supra note 4 at pp. 28-30.
3 Rules 258 & 279.
4 Rule 279.
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8. CONCLUDING REMARKS

The focus of this discussion paper has been to identify some of the issues that have arisen
with respect to oral history evidence in the Federal Court and to provide some
suggestions for improvement.

As noted, it would be helpful to receive further judicial guidance in respect of what
constitutes oral history evidence in the litigation context.

Effective and timely disclosure of oral histories would alleviate many of the disputes
between counsel regarding the discovery of such evidence. Will-say statements may be
an effective means of obtaining disclosure of oral history evidence if they are delivered in
a timely manner and if criteria are established, perhaps through a revision to the Federal
Courts Rules, regarding the required content of the will-say statements and the
consequences of non-compliant will-says.

Concerns voiced by the IBA and the CBA that elders are not being accorded respect in
the litigation process can be addressed, at least in part, through the type of
accommaodations discussed in this paper. Further accommodations may be possible if the
Court is informed in a timely manner about cultural protocols for oral history
transmission etc. At the same time, it is critical that elders are fully informed by counsel
on the nature of the trial process, including the need for, and purposes of cross-
examination.

Finally, the concern that oral history evidence is, in some cases, being devalued by the
Courts appears to relate, in large part, to a perception that the Court lacks understanding
about the nature of oral histories and aboriginal culture more generally. If that is correct,
this may be addressed, in part, through further cross-cultural training and education of all
participants in the court process. In the context of specific cases, however, counsel for an
aboriginal claimant also plays a critical role in explaining to the unique features about the
claimant group’s oral history to the Court, as well as how that evidence is relevant to the
specific issues in dispute in the litigation.

35



	PREFACE
	INTRODUCTION
	WHAT IS ORAL HISTORY EVIDENCE?
	PRE-TRIAL DISCOVERY OF ORAL HISTORY EVIDENCE
	Should Oral Histories be Disclosed as Part of the Discovery 
	Procedures for Pre-Trial Disclosure of Oral History Evidence
	Document Production
	Examinations for Discovery
	Interrogatories
	Will-Say Statements or Witness Summaries


	COMMISSION EVIDENCE
	TREATMENT OF ORAL HISTORY EVIDENCE AT TRIAL
	Cross-examination of Elders on Oral History Evidence
	The Concerns Raised With Respect to Cross-Examination of Eld
	Purposes of Cross-Examination
	Accommodating Elders’ Testimony in the Current Trial Process
	Alternatives to Cross-Examination

	Evaluation of Oral History Evidence at Trial
	Admissibility of Oral History Evidence
	Interpretation & Weighing of Oral History Evidence

	Standard of Proof
	Translation of Oral History Evidence at Trial

	ELDERS AS EXPERTS
	CONCLUDING REMARKS

