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Issue 1—Court-led Procedure vs
Party-led Procedure

Discussion Points—Should the Rules
reflect a shift in the balance of
emphasis from party-led to court-led
proceedings in which the role of
counsel is to facilitate the progress of
proceedings, which are primarily
directed by the court, rather than to
have primary responsibility for
conducting the proceedings? If so,
would this reform best be reflected in a
general interpretive provision or in
specific amendments to the Rules?
Should case management in the
Federal Courts be further enhanced? If
so, should it be incorporated as a
general interpretive principle, or by
way of a preliminary case planning
conference, or by other reforms in the
process?

Recommendations (C. Bowers and
N. Daigle)

With respect to self-represented
litigants, the consensus is clearly that
they should be Court-led
procedures.

Mr. John Morrissey (his own views and not those of his law firm)

Case management works.

Lawyer culture has brought case management to us. It is a sad day when the control of litigation is taken away from lawyers and
transferred to the courts. That day has arrived. Even lawyers are enthusiastic supporters of case management because they are weary
of endless discoveries, lengthy discovery refusals motions and other impediments to an early trial. The courts have had to step in to
remedy a lawyer created problem.

There is a concern that the funding for and size of the judiciary may be insufficient for wholesale case management.

The Intellectual Property Institute of Canada (IPIC)

IPIC is generally in favour of shifting the emphasis in the Rules toward court-led proceedings rather than party-led proceedings. As a
corollary to this, IPIC is also in favour of enhanced case management for intellectual property cases.
Mechanism to achieve more court-led proceedings

If a shift toward more court-led proceedings were to take place, a general interpretive provision should be provided in the Rules to
clearly set out the principle of court-led proceedings and the role of case management. Such provision would not only provide
guidance to case managers, but would also empower the court in interlocutory proceedings that are not case managed, and support the
court's intervention on its own initiative where required. Specific amendments to the Rules relating to case management would be also
be required to provide a cohesive implementation of the shift to court-led proceedings.

Enhanced case management

IPIC supports effective case management and notes that the experience with case management in intellectual property cases has been
quite positive, with some exceptions.

There is some concern whether the Courts would have the resources needed to provide enhanced case management. The failure

to have such resources in place while mandating enhanced case management could significantly impede the objective of

more expeditious proceedings and could potentially have the opposite effect, particularly where all interlocutory matters must be
dealt with by one case manager.

With enhanced case management, consideration should be given to introducing provisions that ensure that all cases are managed
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With respect to other procedures,
however, the comments received
were mixed and varied according to
the complexity of the matters. For
example, the more complex the
proceeding, the more involvement by
the Court is needed. Compare this
with the example of requests for
extensions of time, which can be
dealt with by agreement amongst the
parties with minimal involvement by
the Registry.

In terms of policy, this may open the
possibility for a hybrid approach of
Court-led and party-led procedures.

consistently and that the right to appeal is preserved where issues are determined during case management that would otherwise be
determined by motion.

Preliminary and mandatory case management

IPIC is generally in favour of a preliminary case planning conference with the court. There were differing views on whether it was
necessary to shift to compulsory case management in all cases, as case management is presently available where a party desires it.
However, it was generally viewed that case management was beneficial for most intellectual property cases. As such, one alternative
suggested was the possibility for mandatory case management for intellectual property cases with the ability for parties to opt-out
where appropriate.

Protonotaire Morneau, Richard

As to whether to favour a court-led procedure versus a party-led procedure, I think an acceptable compromise would be to follow
Ontario's example and continue with a party-led procedure, while requiring a plan for discovery.

As we all know, any additional measures to ensure greater Court involvement would invariably end up on the shoulders of Court's
few prothonotaries. In the current conditions and with no significant increase in the number of prothonotaries, this would be an
excessive effort.

The FCA Registry and the Eastern, Western and Toronto Regions

In terms of specially managed files, the current system works very well. However, an important issue is that emphasis
is on the Court's many directives and orders as opposed to the parties' responsibility to "work on™ their case aside from
the assistance the Court may provide

The involvement of the courts in proceedings. At present, with the exception of case-managed proceedings, the rules
largely permit parties to manage their own proceedings, with little input from the courts.

One of the key elements to determining benefits of the varying degrees of the courts involvement in proceedings can begin simply by
analyzing the effectiveness of files that are currently case-managed. Examples to consider include whether case managed proceedings
provide for higher engagement levels, accountability levels, and compliance rates respecting time limits?

Aside from specifically requesting a file be case managed, currently there are two forums for which a proceeding is assigned a case
manager. Generally, files are case managed as a result of a status review issued because the litigation process is delayed or an action
is commenced as a proposed class action. Because of the level of complexity of issues on the file, the matter is immediately brought
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to the attention of the Chief Justice’s office to assign a case manager. In essence, the court has identified that delay and complexity
are two of the main factors that require official management of the proceeding.

Recommends that all proceedings commenced by self-represented litigants require special management from the court. Although the
proceeding itself may not be complex in nature, the Federal Courts Rules that apply, are often too difficult to comprehend let alone
abide by, by individuals representing themselves.

The registry staff merely acts as a liaison between the client and the court and do their best to educate clients about the rules
applicable to their proceeding. In most cases that involve self-represented litigants this is actually a very difficult and often
unsuccessful task to achieve. For example, explaining Rule 364 and its requirements of a motion record to someone whose first
language is neither English nor French is challenging.

A case manager would be able to manage the file specific to the needs of the clients, such as waiving the requirement of producing
documents in a particular format, extending the time limits of the documents to be filed, and agreeing to terms that are at an
acceptable level attainable by the client, with the underlying goal of providing timely and fair access to the Federal Court litigation
system. At the end of the day, we need to analyze whether the rules actually provide timely and fair access for self-represented
litigants.

Judicial determination vs. alternative disposition

Currently the rules are aimed primarily at getting matters ready for judicial determination on their merits. For
example, rule 3 provides that “ [t]hese Rules shall be interpreted and applied so as to secure the just, most expeditious
and least expensive determination of every proceeding on its merits.”

The dispute resolution services provided by the Court are outlined in rules 386 to 391 and parties are required to enter into settlement
discussions within 60 days after the close of pleadings as per rule 257. In essence, the court requires the parties to engage in
settlement discussions on their own accord and when the parties are unable to settle, the Court actually gets involved.

It is at this point that we would recommend that the Court actively participate in the settlement discussions.

Applying the Courts focus and attention immediately from the initial settlement discussions will not only solidify whether the parties

are diligently discussing settlement, but also actively display the Courts’ efforts in ensuring the interests of all parties for the most
expeditious and least expensive determination.

In determining the courts involvement, we believe the underlying issue to consider is whether it will enhance the party’s ability to




2011/08/05

Issue

Comments

move the proceeding forward ‘in the most expeditious and cost effective manner’. In our view, this is ultimately achieved by a
combination of court-led and party-led proceedings.

We agree there should be alternative methods, other than case management and motions, incorporated into the rules that provide
parties the ability to involve the court at varying degrees and stages of the proceeding. For example: Implement steps that require the
parties to advise whether court intervention will be required at the beginning of the proceeding. This may be done either after the
Notice of Appearance has been filed in a JR and Appeal or after the Statement of Claim has been served on all parties affected. In
some cases where the court intervenes early enough, it provides the opportunity to resolve issues at the start and avoid unnecessary
delays later in the proceeding. We support the proposal for litigation plans and will address this issue further under the topic of
proportionality.

We also agree that there should be greater flexibility for the parties to exercise options to resolve minor issues without the courts’
involvement. For example, we see an opportunity to expand the rules for extensions of time, given that this is one of the most
common motions the Registry receives. Examples: 1) Allowing Rule 7 extensions in IMM files. 2) Amendments that would allow
the rule 7 to be used more than once per step in a proceeding.

Possible Rule 7 amendment
(1) A period provided by these rules may be extended by one half the original timeframe, once by filing the consent in writing of
all parties.
(2) A period extended on consent in accordance with subsection (1) may be extended by the registry with consent of all parties, a
second time for one half of the original consented extension.
Meaning if your original time frame was 20 days, you could extend on consent for an additional 10 days, and if needed the
registry could grant an additional 5 days.

Other than the parties, in many cases the registry holds the next most intimate knowledge of the court files; therefore we propose an
increased role of the registry in moving some files forward without the Courts’ intervention.

FCA currently has limited court intervention; our opinion as to why this works well focuses largely on the fact the cases are regarding
the application of law and not the merits of the case.

Department of Justice

The consensus among counsel across the Department of Justice is that proceedings should remain party-driven rather than more court-
driven (the unsuccessful experience in the Ontario Superior Court of the use of mandatory case management and mandatory
mediation was noted) so as not to escalate the expense and delay in proceedings.
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More flexibility in the rules to allow for party-driven litigation was suggested in certain areas. For example, one suggestion is to allow
the parties to consent to extension of timelines, outside of case management, without the need for a formal written motion or order, as
these motions are invariably granted and they add to the cost of the litigation. Another suggestion is to allow counsel the opportunity

to agree on a litigation timetable among themselves to follow until there is a need for a status review.

Counsel endorsed the approach that any party should be able to access case management on an as needed basis to help set schedules,
resolve procedural matters, or to keep the proceeding moving without having the entire proceeding specially managed. One area in
which the proceedings should be more court-driven or managed is in those proceedings with unrepresented litigants, or where counsel
cannot agree on appropriate timelines. Very complex cases, such as aboriginal litigation, are also ones where case management would
likely prove useful. A case management process which identifies these types of proceedings at an early stage could assist the prompt
and effective resolution of these cases — these types of proceedings where there are unrepresented litigants or where there are
complex issues and procedures could be automatically assigned to case management with an opt-out allowance where counsel agree.

Some counsel pointed out that Rules 383 and 384 do not give clear direction as to the procedure to be followed to apply for a
specially managed proceeding. It was suggested that the rules should be enhanced to more clearly explain the procedure for obtaining
an order for case management. In case management, flexibility should be shown to allow parties to adjourn a step in a timeline in
order to explore a settlement mandate if that issue is raised by the parties.

It was noted that the process in immigration matters is neither court-led or party-led but rather rule-led. The parties prosecute
proceedings in accordance with timelines set out in the rules, and it works well for immigration matters.

There is also a consensus that litigation plans should not be mandated at the outset of a proceeding, especially as the experience in
Ontario on its usefulness is questionable. A litigation plan develops over time and requiring one at the outset, especially in a complex
matter where all the information and facts are not known, would be subject to many revisions and would add to the costs of the
proceeding without necessarily providing a concomitant savings in cost and efficiency.

With respect to court imposed sanctions for abuse of procedures, the Court has the ability to impose cost sanctions, set strict
timelines, dismiss or stay a proceeding as remedies for abuses of process. The rules should provide clearly for the Court’s authority
to act on its own initiative in relation to an abuse of process as well as on a motion of a party.
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Community Legal Assistance Society

e The Rules governing applications (Part 5) should be revised to allow proceedings in which both parties are represented by
counsel to be more “party led”.

e Cases involving unrepresented litigants raise special considerations and should be court led (“case managed”) to a greater
extent than other applications

The sub-committee has been asked to review whether courts or the parties should be primarily responsible for managing a proceeding.
The difficulty with the current Rules governing applications is that neither the parties nor the Court have much control. Rather,
applications are governed by very specific procedures and timelines set out in Part 5 of the Rules. Once an application is filed, the
applicant must immediately pursue the application or else file a separate motion to stay the proceeding, even if the other parties all
agree to “pause” the application.

While it is generally desirable to move an application to hearing quickly, there are many situations where it is much more efficient to
allow the parties to control the process:

e Often a party files for judicial review simply to meet the very short limitation period and preserve their rights while they
explore other avenues to resolve the dispute. For example, the parties may be waiting for a related decision that could render
the application unnecessary. In these circumstances, it is a waste of resources for the parties to proceed with the application
before they have determined if it is actually necessary.

e Litigants often need time to locate counsel, or at least get legal advice. This is particularly true for low-income clients who are
seeking legal-aid or pro-bono services. It may take several weeks for a service provider to meet with a client and determine if
they can assist. If the Rules force clients to proceed with their application before getting assistance, more work will be done by
unrepresented litigants, without any legal advice, who are simply trying to meet the timelines.

In sum, greater flexibility is needed. For routine applications where the parties are represented by counsel, it seems inefficient and
unnecessary to require case management in all cases. Rather, flexibility could be introduced by granting the parties more power to
manage the proceedings by consent, beyond the limited extensions permitted under rule 7. There is little sense using additional
resources from both the court and the parties through case management or unopposed motions if everyone agrees on purely
procedural matters. Of course, either party could still apply to have the proceeding case managed if it was a compelling reason to do
SO.
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The concern identified in the discussion paper regarding litigants who expend unnecessary time and money in the pre-trial process is
not as prevalent with applications. Applications are generally limited to a review of the record. Time consuming processes concerning
evidentiary issues, including document discovery, examinations for discovery or the creation of expert reports, are rarely an issue.

Cases involving unrepresented litigants raise special considerations that warrant more case management. Unrepresented parties may
not be familiar with court process and procedure. They may have difficulty locating, reading and understanding the Rules and practice
directives. Relying on the parties to control the process by agreement is difficult because the unrepresented litigant may fear that
counsel for the other party is seeking to exploit their lack of experience.

In the case of unrepresented litigants, requiring at least one initial case management conference would allow the Court to create
specific expectations and timelines, which can be given directly to the litigant. Procedural issues can also be addressed without
forcing the unrepresented litigant to file a motion. The case management judge should have a very large discretion to create a process
that will allow the application to be dealt with fairly and efficiently. The case management judge should also have the power to
eliminate any steps or rules that are unnecessary (this ties into the notion of “proportionality”, addressed below). For example, in a
very simple application concerning employment insurance benefits based entirely on the tribunal record that is already in court, it may
not be necessary to force an unrepresented litigant to file their own record. Simple written representations may suffice, especially if
the Attorney-General intends to file a record. The case management conference could be held by teleconference to avoid unnecessary
travel for the litigants.

This is the system used by the BC Court of Appeal with respect to unrepresented litigants appealing decisions rendered by the Mental
Health Review Board. A provision at the end of the current practice directive requires an initial case conference in all cases involving
an unrepresented litigant. (It is our understanding that this practice directive is presently under a general review and may change in
the near future. However, the focus on ensuring that unrepresented litigants can access the courts remains important) That practice
directive is attached at Appendix B.

Barreau du Québec

The Barreau du Québec favours any measure that encourages case management conferences. This is an effective method to improve
access to justice. With case management conferences, the debate is limited to essential elements, deadlines are reduced and costs are
minimized for the litigant. This measure would be particularly helpful for self-represented litigants.
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Other jurisdictions, such as Ontario, have taken a different approach to facilitating the early resolution of disputes, by continuing to
place primary responsibility for case management with the parties, but encouraging efficiency in various ways, such as through the
requirement to produce a plan for discovery. In Quebec, the courts have been granted the power, on request or on their own
initiative [or] after having heard the parties on the point, to declare an action or other pleading improper and impose a sanction on
the party concerned. /

Canadian Maritime Law Association

As acknowledged in the Discussion Paper, the Rules already permit the Courts considerable control over any proceeding before them.
This is accomplished by time limits on completion of various steps in the proceeding, limiting the number and utilization of experts,
limiting the number and manner of conduct of discoveries, implementation of case management of its own accord (Rule 384), etc. In
the view of the CMLA, the Federal Courts already have sufficient tools to ensure that the parties to a proceeding move it forward in
an efficient manner.

Moreover, it is the parties to the action that have the only true interest in the substantive outcome of the action. Thus, while it is
imperative that the Courts have control over their own process, that process should not usurp the parties’ interests in the proceeding.
The parties and their counsel know their case than the Court do not and are therefore in a better position to assess how it should be
conducted.

With respect to the suggestion in the Discussion Paper that the fairness of the proceedings may be jeopardized if the process is party-
led and the parties are of unequal resources, our experience is that more typically litigants are very cost conscious, are averse to taking
unnecessary steps in the proceeding and instruct their counsel accordingly. In the event that one party is attempting to use the process
to financially overwhelm the other party, that is an issue of abuse and the Courts may deal with it as such. In the view of the CMLA,
this concern does not warrant shifting the balance of control from a party-led to a court-led process. The same can be said with respect
to what the Discussion Paper refers to as the pursuit of unnecessarily complex and protracted procedures, which can also be addressed
by way of case management.

The CMLA is of the view that, like in Ontario, primary responsibility for case management should remain with the parties. Efficiency
in the proceedings is to be encouraged. This can be and is being accomplished under the existing Rules.

(2)

Issue 2—The Court’s Authority to
Control Abuse

Discussion Point: Should the Federal
Courts rules for abuse of process
provide more clearly for the Court’s
authority to act on its own, as do the
provisions in articles 54.1 ff of the
Quebec Code of Civil Procedure?

Mr. John Morrissey
Agreed. Include a rule. See articles 51 — 56 of the Draft Quebec CPC bill.
Ms. Elizabeth Wasiuk

Agrees with the suggestion to enlarge and clarify the Court’s power to declare an abuse of process, on its own initiative.
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Should this be done as recommended,
or in some other way?

Recommendations (C. Bowers and
N. Daigle)

There was general agreement to
include a new rule to give the Courts
power to declare an abuse of
process, on its own initiative, similar
to art. 54.1 of the Quebec Code of
Civil Procedure (see Annex “C”)

For example, it can be extremely time consuming for the Registry to deal directly with some self represented litigants and the various
aspects of their proceedings, in particular, where the litigants try to file documentation that is illegible, deficient or otherwise
unacceptable for filing and an abuse of process. If the Court had greater power to deal with these types of issues of their own
initiative, where they are satisfied there is an abuse of process, I think it would be helpful to both the Registry & the Court.

The Intellectual Property Institute of Canada (IPIC)

IPIC notes that articles 54.1ff CCP are used frequently in Quebec, though the extent to which they are used at the court's initiative to
control abuses is unclear.

IPIC notes that while the issues sought to be addressed by this discussion point may arise in other areas of practice, they arise
relatively rarely in intellectual property cases.

To the extent that certain lengthy or complex intellectual property cases might call for intervention at the initiative of the court, it
appears that Rule 384 as presently drafted equips the courts to handle such cases.

Protonotaire Morneau, Richard

As for the Court's power to remedy abuse of process, | think it is high time for the Federal Courts Rules to include provisions similar
to sections 54.1 to 54.6 of Quebec's Code of Civil Procedure.

Although we all want to do the right thing and want to help self-represented parties as much as possible, the Court is nonetheless
increasingly faced with individuals who are highly vexatious and who drain the time and energy of the opposing party, the Court and
registry employees. Basically, the Court should be able to take any measures to control a case, on a motion or of its own initiative. It
must also be able to assign costs or a monetary penalty to any such measure, that will convey the message if it feels the wording of the
measure does not do so sufficiently.

The FCA Registry and the Eastern, Western and Toronto Regions

As it stands, the Court has limited authority to deal with vexatious proceedings barring the crown bringing in a section
40 application under the Federal Courts Act. This is often difficult to obtain given that Crown counsel are unable to
locally secure the AG’s consent and supporting documentation must be forwarded to Ottawa through their own internal
channels. Historically, the AG’s position has been to avoid the use of S. 40 given that it contradicts their own mandate
of open access to justice for all. The Court expends enormous time and energy dealing with litigants whose tendered
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proceedings are clearly abusive and without hope of success. A review into the present practices of the Court and an
adoption of article 54.1 C.P.P. would certainly be beneficial.

The Quebec Code of Civil Procedures, section 54.1, does provide more clarity than the current Federal Courts Rules allow for in
terms of the jurisdiction of the Court to act regarding issues of abuse.

Although the application may have merit, often the abuse of process is encountered by the use of excessive motions or other tactics
that delay the case from the most expeditious resolution.

The Federal Courts Rules would benefit from a general definition of abuse of process under Rule 2 of the FCRs and additional clarity
would be gained from the addition of 2 new rules.

1) Set out the Court’s Authority- The court may, at any time, on request or on its own initiative after having heard the parties on
the point, declare an action or other pleading improper and impose a sanction on the party concerned. (This may mean stricter
cost penalties, parties may have Rule 7 privileges revoked, or require leave to file any further motions, or ultimately dismissal
of their application).

2) Address abuse within an application/action or appeal - excessive use of motions, leave request or other tactics that are sought
to impose unnecessary delays in the proceeding, the Court may impose a sanction on the party concerned.

Canadian Maritime Law Association

In the context of controlling abuse of the Court’s process, it is the view of the CMLA that the Federal Courts should be able to act on
their own authority to control abuses. However, care must be taken to ensure that the rights of the parties are not compromised.
Therefore, like Quebec’s Code of Civil Procedure, any new power to be given to the Federal Courts must be clearly delineated and a
due process for its exercise established as a part of any rule revision. For this reason, the CMLA prefers the approach taken in articles
54.1 through 54.6 of the CCP to a simple amendment of Rule 3 of the Federal Courts Rules.

(3)

Issue 3—Trial vs Disposition

Discussion Points—Should Rule 3 or
other aspects of the Rules be amended
to reflect the evolving objectives for
the just disposition of matters before
the Federal Courts?

Mr. John Morrissey

There is no reason to have trials unless necessary. Alternative disposition should be employed where appropriate. (e.g., Rules 215(1),
216(5), (6))

We have lived for years with Rule 221 whereby actions may be dismissed on the pleadings.

The Intellectual Property Institute of Canada (IPIC)

10
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Recommendations (C. Bowers and
N. Daigle)

The general consensus is that an
amendment to Rule 3 would not be
harmful, rather it would clarify that
all principles of resolution processes
are contemplated, and that the
objective is not merely to dispose of
the case on the merits. Furthermore,
it would be useful to include a
reference in Rule 3 to the concept of
proportionality.

Rule 3 currently reads: “These Rules shall be interpreted and applied so as to secure the just, most expeditious and least expensive
determination of every proceeding on its merits.” IPIC does not consider the phrase “on its merits” to imply that that any disposition
other than by way of trial constitutes a reduced standard of justicel and therefore does not consider an amendment to Rule 3 to be
necessary to remove this language.

IPIC’s view is informed by the recent decision of Justice Hughes (Teva Canada Limited v. Wyeth LLC, 2011 FC 1169) dealing with
the application of Rule 3 in determining whether a matter ought to be determined by way of summary trial. In that decision, Justice
Hughes stated the following:
"These [Rule 3] principles are not to be passed over quickly or only given lip service; they are the basic guiding
principles behind the interpretation of every Rule of this Court. The Rules provide a variety of “tools” for the
determination of a proceeding, including motions to strike, questions of law, determination of an issue, full trial or
hearing, and now summary trial and judgment. These are tools to be applied judiciously; each case may require a
separate and distinct determination. However, one cannot view the Rules as requiring a full trial unless one fits one of
the other categories. The proper approach is to consider that there is provided a number of means or “tools” by which a
just, expeditious and least expensive determination can be made in dealing with a matter on the merits with an
appropriate selection to be made among them." (para. 31)[emphasis added]

Protonotaire Morneau, Richard

On this issue, | think Rule 3 should indicate that case resolution by any dispute resolution process is as valid, or even more so, than
going to trial.

The FCA Registry and the Eastern, Western and Toronto Regions

(A) We could suggest that some less complex motions, for example a motion on consent, could be completed on a new

simple form (one page) compared to a full motion record as provided under the current rules.
Another similar form could apply or be called "formal application for directions™; this would replace requests by letter.

B) Structuring the rules to promote settlement agreements fosters a new perspective on the administration of Justice in the Court
system. The question was raised as to whether this would be considered a reduced standard of Justice? We feel that disposition by

1 IPIC is recommending an addition to Rule 3 to address another matter as discussed below in Issue 4.

11
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the parties fosters longer term resolution, and the outcomes may be viewed as more favorable and does not reduce the standard of
justice, as justice has been sought and applied to the parties involved in a satisfactory manner.

In some cases, settlement agreements lend to longer term resolution as it reduces the need for repeat cases to be heard in our courts
either at the appeal levels or matters with similar content. For example: Aboriginal elections matters, if settlement agreements are
implemented we may not see every band election in a specific community raised to the Court for disposition.

Rule 3 indicates that a matter may be reviewed on its merits, but processes such as pre trial conferences, mediations and case
management conferences deal with more issues than just the merits, they also deal with many logistics in the file to narrow the issue
and make the trial shorter and more focused. In complex cases this is where we see a real need for court intervention early in the
proceeding.

To support the settlement discussion we propose the additional fees for pre trial conferences be removed and applied to the request for
a trial.

Department of Justice

Since there are a number of rules that deal with the resolution, and not merely the adjudication and final determination, of issues,
some counsel suggest that Rule 3 should be amended to reflect this fact. For example, Rule 3 could be amended to read: “These
Rules shall be interpreted and applied so as to secure the just, most expeditious and least expensive resolution of every proceeding.”

It is also suggested that an interpretative clause should be added explicitly stating that the Court should interpret the rules to facilitate
and encourage the use of dispute resolution processes. For example, wording might be along the following lines:

“These rules should be interpreted to facilitate wherever possible the opportunities for the parties to resolve their matter through a
dispute resolution process, such as mediation.”

However, the Department of Justice does not support the imposition of further mandatory processes (such as mandatory mediation)
obliging the parties to pursue alternatives to resolving the matter on the merits by the Court. The Federal Courts Rules include a
number of possible options that could assist with the resolution of a matter without the need for adjudication including:

» The requirement for settlement discussion (Rule 257)
« Pre-trial conference (Rules 258-267)
 Trial management conference (Rule 270)

12
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» Case management (Rules 383-385)
« Dispute resolution conferences (Rules 386-391)

Most of these processes are initiated by the court, however, and not at the parties’ initiative. Counsel suggest that the rules should
provide for more options with respect to encouraging parties to resolve disputes. The amendments could include:

e Provisions that allow for parties to request a dispute resolution conference, as opposed to making a motion as provided for
in Rule 257 or being ordered to participate as provided for in Rule 386. The parties should also be able to request the type
of process that should take place: mediation, neutral evaluation or mini-trial. Many other jurisdictions that allow for some
form of similar judicially-assisted dispute resolution process allow for the parties to request it, rather than waiting for the
court to order it (e.g. British Columbia, Alberta, Ontario, Quebec, Nova Scotia, New Brunswick, Newfoundland &
Labrador, Yukon).

e Provisions that allow for one party to request a trial management conference or case management, as opposed to the
process being ordered by the Court as provided for in Rule 270, as well as in Rules 383, 383.1 and 384. Note that some
jurisdictions allow for parties to request case management, especially in jurisdictions where case management proceedings
are not automatic (e.g. British Columbia, Alberta, Newfoundland & Labrador, Northwest Territories, Nunavut).

Although it would not necessarily be part of the Federal Court Rules, there was a suggestion that the Federal Courts establish a roster
of mediators who, having met certain criteria, could be used by parties if they elect to attempt to resolve their dispute with the
assistance of a private-sector third party neutral. Mediation rosters are maintained by several other superior courts in Canada. The
Federal Courts Rules should encourage the use of mediation by a neutral third party who is not a member of the Federal Court on a
voluntary basis.

Perhaps the award of costs could be used more effectively to increase the possibility of settlement. If there were a Tariff B increase, in
order to reflect actual costs more accurately, this may act as an additional incentive on parties to consider settlement. This would not
of course apply in the case of impecunious litigants.

Community Legal Assistance Society

Dispute resolution is generally preferable to litigation and the Rules should encourage the parties to reach a just resolution to the

13
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litigation. CLAS has no specific recommendation because, unfortunately, there seems to be little the Rules can do directly to promote
settlement in most applications for judicial review. However, two other topics addressed in our submission, Court led vs. party lead
procedure and Proportionality, have an indirect effect on disposition or settlement before trial:

1. Court led vs. party led procedure: If proceedings are party led, the parties can pause the proceeding if it appears another
disposition or settlement is possible. This would promote resolution before trial or a hearing.

2. Proportionality: The parties should resolve their dispute before trial or a hearing because the resolution is fair for all parties,
not because the time, resources, or risk of court costs required to litigate is completely disproportionate to what is at stake.

Canadian Maritime Law Association

The Discussion Paper asks whether we have reached the point where the objective of the Rules should now be described not merely
as accommodating the disposition of matters without a complete trial, but as promoting it.

In the view of the CMLA, the Rules already recognize and formalize the Courts’ interest in the promotion of settlements and
institutionalize a proactive approach towards settlements. We refer specifically to Rules 386 through 391 which in our experience
have served their intended purpose well and require neither amendment nor improvement. Further, the Rules contain a modern and
reasonably effective summary judgment rule and Rule 220 permits a flexible approach to pre-trial determinations of questions of law.
Given the foregoing, it is the view of the CMLA that the Rules at present support pre-trial disposition or settlement of cases and this
is reflected in the fact the vast majority of cases are resolved prior to trial. In the CMLA’s view, no amendments to the Rules, whether
of Rule 3 or otherwise, are necessary. That being said, the CMLA would be open to an amendment requiring mandatory mediation, as
has been adopted in some other jurisdictions. However, mandatory mediation should only be implemented if the parties are permitted
to choose their mediator.

(4)

Issue 4— Introducing the Principle of
Proportionality

Discussion Points—Considering the
reforms directed at proportionality in
other jurisdictions and the current
practice in the Federal Courts, should
further reforms be undertaken to
implement the principle of
proportionality? To what would the
principle apply—the extent of
discovery, the length of trials, some
other aspect of the process—and how

Mr. John Morrissey
Proportionality is a great idea.
On a broad scale, I know what it means.

My problem is that | do not know how to apply it in a specific case. What does “proportionality” mean? Much case law may be
required before we figure out the meaning and scope of “proportionality”.

See Ontario Rule 1.04(1.1).

The Intellectual Property Institute of Canada (IPIC)
IPIC is in favour of implementing a principle of proportionality in Federal Court practice and in the Federal Courts Rules. IPIC
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would it be applied? Should such a
principle be incorporated as a general

concept, perhaps in Rule 3; or should it

be introduced in the specific areas that
could benefit from its application; or
should there be some combination of
these two approaches?

Recommendations (C. Bowers and
N. Daigle)

There is general consensus as to the
inclusion of the principle of
proportionality in Rule 3 of the
Federal Courts Rules. The idea of a
litigation plan has received general
approval as well. Some
consideration should be given to
extending the notion of
proportionality to the rules
pertaining to discoveries, which
would require further involvement
from the Court.

recommends that “proportionality” language be added to Rule 3 in a manner similar to Rule 1.04 of the Ontario Rules of Civil
Procedure. For example, current Rule 3 could become Rule 3(1) and the following language (taken from the Ontario Rules of Civil
Procedure, Rule 1.04(1.1)) could be added as Rule 3(2): “In applying these rules, the court shall make orders and give directions that
are proportionate to the importance and complexity of the issues, and to the amount involved, in the proceeding.”

Though this proposed rule change may have some impact on the conduct of parties, particularly in the context of case managed
proceedings, it is unlikely to completely address the issue of excessive procedural requirements, particularly in the area of discovery.
Although the Court currently has the power to place some limits on parties in the discovery process (both through Rule 3 in its present
form and through case management more generally), the Court appears to be reluctant to step in. IPIC is therefore of the view that
additional Rule changes would be required to effect real change. For example, these changes could take a similar form to those
recently implemented by Ontario, which limit discovery in various ways. Alternatively, a system modeled on the US deposition
system could be implemented.

IPIC is of the view, however, that such a significant change to the Rules would require its own consultation process and, aside from
identifying the issue here, is best addressed outside of this Global Review.

Protonotaire Morneau, Richard

As for the principle of proportionality, | think it should apply to all aspects or phases of a case and, to that effect, parties would be
required to keep it in consideration through the entire litigation plan submitted at the beginning of the case.

The FCA Registry and the Eastern, Western and Toronto Regions
Currently we have 4 types of proceedings in the Federal Court; Immigration, Judicial Reviews, Actions, and Appeals. The above
noted proceedings range from relatively simple to extremely complex.

In an effort to move matters through the system more expeditiously, dividing the rules into simplified proceedings and ordinary
proceedings in each category (as listed above with the exception of IMM rules) would support this initiative. Rule 3 does not propose
itself as the best .

In the simplified proceedings the number of steps may be reduced and the procedures streamlined. For example in a Judicial Review
remove the steps requiring service of the affidavits and cross-examination and proceed directly to the Application Records as in IMM
files and motions.

Additional benefits may include reducing the filing fees in these proceeding as the relief sought may have limitations as in simplified
actions and TCC informal procedures. Video conference or teleconference hearing could be viable alternatives to in person hearings,
significantly reducing hearing costs. At any time the parties or the court may reserve the right to Order that a matter proceed as an
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ordinary proceeding instead of a simplified proceeding.
For Ordinary matters (those that are more complex), we fully support the idea of litigation plans.

We see the requirement for the litigation plan to be filed, on consent of the parties, early on in the proceeding (second or third step).
This plan would essentially set realistic timelines for the proceeding and involve early intervention from the court to approve the
plans. The litigation plan would also provide much needed clarity for Part 4 of the Federal Court Rules.

The litigation plans would essentially tailor the proceeding to the needs of the parties and allow for better file management by the
registry and ultimately the Court. In the litigation plan the parties may also request a CMJ be assigned. The key to success will be
keeping the parties accountable to the litigation plan.

The rules for the contents of the litigation plans should be specific and read similar to Rule 314, Requisition for Hearing. In the event
the parties can not reach consent, a subsequent rule similar to that of Rule 343 (1) (3) may be applied: on motion the parties may
request the Court’s intervention.

Department of Justice

The Department strongly support the inclusion of this principle in the Federal Courts Rules. The principle should be introduced both
as a general principle under Rule 3 and also as applying under specific rules, such as rule 222 covering document discovery. This
principle can also be applied to rules related to motions, examinations out of court, trials and hearings.

Proportionality is a significant issue with respect to the production of Crown documents, since many cases involve disparate
collections of electronic data and paper documents in different departments across the country. Electronic discovery of documents in
many Crown cases is a very expensive, labour intensive and time consuming process, so the principle of proportionality is an essential
principle to refine the issues, and to reduce time and expense in proceedings so that appropriate resources can be dedicated to each
case.

Community Legal Assistance Society

e Proportionality should be a central goal of the Rules.

e “The nature of the dispute” should be a stand alone consideration when assessing costs, and not simply when considering costs
for expert reports
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The current Rules governing applications are generally proportionate to the types of disputes that arise in CLAS’s practice areas. With
respect to costs, the court’s effort to make cost assessments more flexible should be applauded. One small change could be made with

respect to “the nature of the dispute”. Currently, “the nature of the dispute” is listed as a consideration in the subsection dealing with
export reports (Rule 400(3)(n.1)). However, the nature of the dispute should always be that the Court would simply consider this
factor as an “other matter” under Rule 400(3)(0). However, it would be clearer to explicitly list “the nature of the dispute” as a
relevant factor in all cases. This would also help clarify that the “nature of the dispute” is not necessarily the same as “the amounts
claimed and recovered”, which is listed as a relevant factor under subsection 400(3)(b) of the Rules. For example, an Old Age
Security pension may be worth hundreds of thousands of dollars over the life time of the pensioner, but the “nature of the dispute” is
still a benefit designed to alleviate poverty.

Barreau du Québec

The Barreau du Québec considers that relying on written proceedings in the particular area of immigration and citizenship is a
measure that encourages access to justice. The production of affidavits allows for examinations on affidavits, which lead to reduced
hearing times and save the cost of interpreters and expert reports, where relevant. The examination on affidavit would provide an
overview of the facts in issue and reduce the duration of the trial before a judge. The Barreau invites the Subcommittee to maximize
the use of pre-trial affidavits and examinations. The Barreau feels that the affidavit evidence rules should be imported to citizenship
matters.

Canadian Maritime Law Association

Pre-trial processes, and especially discovery, should be tailored in each case to the amount in dispute, the importance of the issues in
the case, and the balance between the requirements of justice and the relative convenience of the parties. This last consideration may
be especially important in Admiralty cases, in which the defendant or other party involuntarily before the Court, may be foreign and
at a relative disadvantage as compared to a domestic party.

Notwithstanding the above, since 1998 the experience of the Admiralty Bar has generally been that case management has been
reasonably successful in accommodating the needs of domestic and foreign litigants and addressing issues of proportionality.

The CMLA suggests that if the Courts feel that there is a need for the general principle of proportionality to be expressly recognized
in the Rules, then perhaps a general statement added as Rule 3(2) and based on new Ontario Rule 1.04(1.1)), such as the following,
may serve that purpose:

In applying these rules, the court shall make orders and give directions that are proportionate to the importance and complexity of
the issues in the proceeding, to the amount involved in the proceeding, and to the balance between the requirements of justice and the
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relative convenience of the parties to the proceeding.

(5)

Issue 5—Making Effective Use of
Practice Directions

Discussion Points: Is the current
balance between Rules and Practice
Directions appropriate for the Federal
Courts? Should we make more use of
Practice Directions? Should the Global
Revision of the Rules serve as an
occasion to reconsider the many
Practice Directions currently in effect
in order to determine which should be
incorporated into the Rules as formal
amendments and which should be
rescinded? Should the Global Revision
serve as an opportunity to establish a
policy of periodic review of Practice
Directions for this purpose? Are there
other ways of ensuring familiarity with
Practice Directions that could be
developed to address the concerns that
the lack of public awareness might
raise?

Mr. John Morrissey

First, the court website perhaps needs a re-design to make it easier to find practice directions.
Second, I am not aware of any practice direction that should become a rule.

The Intellectual Property Institute of Canada (IPIC)

IPIC is generally in favour of the use of Practice Directions, although it has concerns about the awareness and accessibility of the
current Practice Directions.

There are some concerns that Practice Directions are not clearly identified or readily accessible given the manner in which Court
communications are currently made available on the Federal Court website. For example, the Practice Direction for NOC Proceedings
dated December 7, 2007 is currently available on the Federal Court website on the subpage titled “Notices to the Parties and the Legal
Profession” under the heading “Miscellaneous Notices”. Examples of other Notices under the same heading are the November 22,
2010 Notice about Summer Recess and the January 11, 2008 Notice about the National Database of Class Proceedings.

To address such concerns, IPIC recommends a standard naming and formatting for Practice Directions to distinguish Practice
Directions from other Notices to the Parties and the Legal Profession. IPIC recommends incorporating either “Practice Direction” or
“Notice”, as appropriate, into the title of these documents. This may help to clarify the distinction between each type of Court
communication and improve accessibility to Practice Directions for users.

IPIC also recommends making Practice Directions available on a separate webpage on the Federal Court website. In particular, IPIC
suggests the communications below, which are currently available on the Federal Court website as Notices to the Parties and the
Legal Profession, may be more aptly named Practice Directions and included on a webpage distinct from other Notices to the Parties
and the Legal Profession:

Title
Common List of Authorities
Early Hearing Dates for Applications in the Federal Court

Date
November 19, 2010
November 18, 2010

Recommendations (C. Bowers and April 30, 2010 Costs in the Federal Court
N. Daigle) October 1, 2009 Authorities Cited in Memoranda of Fact and Law

) July 21, 2009 Electronic Legal Service and Electronic Filing & Annex
Practice Notes (whether they are May 1, 2009 Streamlining Complex Litigation
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Directions or Notices to the
profession) could be incorporated as
an addendum to the Federal Courts
Rules. For example, the, Canadian
Federal Courts Practice by Hughes,
Renaud and Horne lists many of the
Practice Notes at the beginning of
their text.

Orders/Directions/ Practice Notices
should be reviewed on a yearly basis
to determine whether they should
result in changes to the rules.

Updates to the Federal Courts
websites are necessary in order to
better display and communicate
Practice Notes (for example, by
establishing a clearly visible link on
the Home Page to the Practice
Notes).

Ensure that Practice Directions do
not regulate too many matters,
especially given the fact that despite
all efforts to communicate them,
parties may not be aware of them if
they are not in the Rules.

September 3, 2009
December 7, 2007

November 22, 2007

Addressing Judicial Officers in Court

NOC Proceedings

Designation of a Surname/Family Name of a Party in Proceedings
before the Court

Requests for Consent Orders on Applications for Judicial Review in the
Federal Court under the Immigration and Refugee Protection Act
Notice of Constitutional Question

Gowning

April 18, 2006

June 26, 2001
September 14, 1998

To further increase awareness of Practice Directions, reference to Practice Directions could be made in preamble or commentary
sections associated with the rules to which the Directions pertain. Such references could be made in a similar manner to those used in
the Ontario Civil Practice publication relating to the Ontario Rules of Civil Procedure (see for example the Practice Direction for
Civil Applications, Motions and Other Matters in the Toronto Region included in the preamble for Rule 37 in Ontario Civil Practice).

The FCA Registry and the Eastern, Western and Toronto Regions

A) One proposal brought forward is that practice directions be incorporated into the rules in some manner. Practice
directions do not necessarily need to be converted into new rules, though that could be considered for those that have
been in existence for a considerable amount of time, but possibly adding the directions after an applicable rule or
adding it as an opening chapter within the rules or as an addendum would be of great assistance to our clients,
especially those persons who may not have access to the internet.

Online versions of the rules could contain hyperlinks to the practice directions.

(B) It is also necessary for the Notice to the Profession to be integrated into the new rules. All modifications related to
the electronic age should also be included, for example the possibility of filing procedures by e-mail (new practice
adopted by some prothonotaries).

We suggest that one-size-fits-all procedures should remain, because they make it easier for the public and lawyers to
understand the rules. Moreover, they make it easier for registry officers to explain the procedures and forms. The more
variables or particularities there are, the more likely it is for errors to occur.

C) Practice directives are extremely important to the registry. They provide us with a reference document to enforce procedural
changes in the court. We agree they should be better communicated to our external clients, this may be done through partnerships
with the bench and bar associations, publication in the Canada Gazette, distribution through professional legal associations, and must
be more prominently displayed on the website.
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Furthermore, all practice directives should be inserted into the electronic version of the rules on the website. This will allow for
immediate communication of any changes. For example: If a directive refers to changes or clarification in how rule 66 is applied
then, in the electronic version of the rules, the practice note would be linked right at rule 66.

The Judiciary also routinely renders Orders/Directions which clarify the application of the rules. The registry will often use these
previous decisions to support the information we are giving clients when the rules are unclear. As these Orders/Directions are
intermittent and are often accumulated by registry officers over the years we see the need for these to be included in the discussion
when talking about the use of practice directions.

For example: The direction issued by Justice Pelletier on 08-A-54 dated 22-Aug-2008 clarifying whether motions for leave to appeal
are considered originating documents and how Rule 133 should be applied, or the direction from Prothonotary Lafreniere on IMM-
4606-10 dated 21-Oct-2010 clarifying the service rules and the date service is affected.

These Orders/Directions/ Practice Directive should be reviewed on a yearly basis to determine whether they should result in changes
to the rules.

We definitely agree that a comprehensive review of all practice directives is long overdue.

Department of Justice

Many counsel suggest that Practice Directions be made more accessible both on the Federal Court website and in the Federal Courts
Rules. The websites of the Federal Court and Federal Court of Appeal both contain a section entitled “Notices to Parties and
Members of the Profession”. Documents grouped under that section include not only Practice Directions, but other notices, such as
the notice for the Global Review, notices of amendment to the Rules of Court, and non-mandatory guidelines for practice in certain
areas of law.

All Practice Directives should be published on the court website and should be uniform across the country. The Practice Directives
should apply equally to all parties and litigants.

To ensure clarity, accessibility and better awareness by litigants, the Committee might wish to consider:

e compiling and publishing all current and future Practice directions under a specific heading clearly identified in one place on
the court’s website;
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e establishing a clearly visible link on the Home Page to the practice directions;

e linking each Practice Direction to the pertinent rule(s) in a web-based format so that a litigant would know if there was a
Practice Direction on point when he or she reviews the rule;

e including an index in the Federal Courts Rules and incorporating the Practice Directions the index;

e setting up a notification on the Federal Court website, perhaps as part of its existing notifications for new cases, for new
Practice Directions or revisions to old Practice Directions;

e implementing a regular periodic review of issued Practice Directions;

¢ including existing Practice Directions in the published volume of the Federal Court Practice under the rule(s) to which they
apply;

If any Practice Directions attempt to amend rules, then they should be incorporated as amendments to the rules.

Care should be taken to ensure that Practice Directives do not regulate too many matters, since this can make Federal Court litigation
more expensive and time consuming for counsel and can add to the complexity of litigation for unrepresented parties.

The Federal Courts Act confers upon the Rules Committee very broad powers for regulating the practice of the Federal Courts by
rules of court. Increased reliance on Practice Directions should not displace public policy objectives of the statutory scheme for rule
making by the federal courts including :

e The opening words of s. 46(1) — “Subject to the approval of the Governor in Council” —which allows for GIC consideration of
proposed rules in light of broader Government policies.

e S.46(4) consultation requirement which provides an important mechanism to ensure that litigants are and the public are aware
of the changes;
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e S.46(5) requires that any new rule of court or any amendment to an existing rule be laid before Parliament, providing
enhanced public scrutiny;

That said, Practice Directions have and can continue to play an important role in elaborating or clarifying the operation of rules in a
manner consistent with the legal norms established through the rule-making process.

Barreau du Québec

The Barreau hopes that using the directives is avoided and that the directives that can be codified are. The parties’ misconceptions
about certain directives could lead to case management complications. Moreover, this would prevent straying from the general
framework of the proceeding in certain circumstances. The current directives must be reviewed to assess their coherence and reduce
their number, specifically by grouping them together or eliminating some of them.

Canadian Maritime Law Association

The Admiralty Bar is a specialized bar and most of its members are very familiar with the Rules of the Federal Courts and their
Practice Directions.

It is the view of the CMLA that the correct balance currently exists between the Rules and Practice Directions. The Practice
Directions provide useful guidance to counsel regarding the manner in which certain motions, applications or other procedures should
be presented to the Court, the manner of preparing documentation and submissions, etc. That said, the CMLA agrees that this is an
opportunity to reconsider the many Practice Directions currently in effect to determine which should be incorporated into the Rules
and which should be rescinded.

Most CMLA members know that Practice Directions can be obtained via the Federal Courts websites. However, it would be of
assistance to practitioners if all Practice Directions were on a single, centralized and easily accessible page on the websites. Moreover,
it would also be very helpful if all Practice Directions were submitted to the publishers of the Federal Courts Practice and printed in
the annual editions of that publication.

(6)

Issue 6—Uniform Procedures vs
Specialized Procedures

Discussion Points: Could the
practice of the Federal Court benefit
from the introduction of specialized
procedures for particular kinds of

Mr. John Morrissey

With case management, | do not think that we need to consider specialized procedures. (e.g., for IP cases) Case management permits
fine tuning not available with specialized rules.

We already have some specialized procedures as found in Part 13 of the rules for Admiralty Actions.
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disputes? Would it be appropriate to
transform practice directions for
specific kinds of disputes into subject-
matter specific rules, and thereby
increase the public awareness of these
specialized procedures?

Recommendations (C. Bowers and
N. Daigle)

The general consensus is that the
introduction of specialized
procedures could be beneficial for
both the Courts and the parties in
certain matters, such as is the case
for immigration procedures and
admiralty actions. Other examples
may include aboriginal law and
intellectual property. However, this
will require a revision of the
architecture of the rules as a whole
in terms of assessing where exactly
to place those specialized
procedures.

The Intellectual Property Institute of Canada (IPIC)

Specialized Procedures Would Benefit IP Cases
IPIC agrees that specialized procedures should be implemented for particular types of disputes — in particular IP matters. Patent
matters would be particularly suited to special rules. There are several jurisdictions that have developed IP specific rules (for example
in the US2- including certain federal judicial districts in California, Texas, New Jersey, and soon New York; and in the UK Patents
Court).
Development of Specific Rules Requires Consultation
IPIC strongly recommends input from the IP bar in connection with the creation of special rules. Suggested areas for patent-specific
type rules are as follows:
- pleadings and particulars;
- discovery (for example the use of certain provisions from Practice Note No. 17 to simplify this stage — including advance
notice of areas of discovery, documents to be requested, and having prothonotaries be available for “real time” adjudication);
- specific simplified procedures; and
- the designation of “patent specific” judges.

Transformation of IP Specific Practice Directions into Specific Rules is Not Recommended

IPIC does not believe that the intellectual property-related practice directions should be transformed in their entirety into specific
rules. For the reasons outlined under Issue 5 above, there are alternative methods to promoting public awareness of IP-specific
practice directions. Another option that may promote public awareness is the creation of a specialized online “Patent Litigation”
guide, for example as used in the UK (http://www.justice.gov.uk/downloads/guidance/courts-and-tribunals/courts/patents-
court/patents-court-guide.pdf).

The creation of further IP Specific Practice Directions is recommended, for example the use of a “Common List of Authorities” in
patent cases, and “Patent Litigation Practice Guidelines” (similar to Practice Note No. 18 for Aboriginal Litigation).

The FCA Registry and the Eastern, Western and Toronto Regions

A) With regards to immigration proceedings, once leave is granted they are deemed to be judicial review proceedings.
It would be useful if the respondent had to file an Application Record instead of separate Memorandums of Argument
and Affidavits at the leave stage. This would create greater consistency with the judicial review rules once leave is
granted and would eliminate confusion on the part of some lay litigants who are often waiting for an Application

2 There is a 10 year pilot program currently implemented in the US regarding specialized patent courts (http://www.gpo.gov/fdsys/pkg/PLAW-111publ349/pdf/PL AW-111publ349.pdf).
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Record to be served and filed by the Respondent, or who enquire why they do not have to file one as well.

B) If the amendment to specialize the rules into simplified and ordinary proceeding was implemented, it would not be necessary to
divide the rules based on subject matter 1P, Admiralty, Aboriginal etc. The primary concern with doing this is that some cases may
not fit neatly into one area of law.

An additional risk is that this type of division of the rules may create silos in the registry and reduced our capacity to meet the courts
needs in all areas. This also raises additional issues regarding cross training registry officer to be proficient in all areas.

That said we do see a value for specialized rules to govern specific types of proceedings, such as;

1) Individuals who are incarcerated: They lack access to resources and must deal with ordinary mail, often making it very
difficult or almost impossible for them to meet the timelines as set out in the rules.

2) Enforcement of payment orders: often lay litigants do not know whether a motion or a writ is the best option.

3) Class Actions- Already exists but should be enhanced to be an all encompassing set of rules.

4) Mediations- The introduction of a new set of rules governing a mediation process. These rules would be designed to
encourage parties to settle matters as opposed to moving to a hearing or trial.

In order to encourage parties to come to their own resolution as opposed to attending at a trial or hearing, we see an
option where the parties may temporarily halt their proceeding and enter into a new set of rules governing the
mediation process. Should the parties not be successful after having invoked the mediation rules, they would then be
remitted back to the exact spot in the litigation process where they left off. The option to enter into the mediation rules
would be first approved by the court in order to negate the possibility of parties abusing the mediation process by
creating unnecessary delays or using extensions of time. These mediation rules would be available to simplified and
ordinary proceedings. In some simplified matters the parties may apply directly into the mediation rules.

Department of Justice

Counsel noted that some specialized procedures were well suited to certain areas of practice such as immigration or aboriginal cases
so a “one size fits all” approach is not recommended. Separate rules related to immigration proceedings help ensure that these judicial
review cases proceed efficiently. Aboriginal law claims have prompted the development of particular procedures regarding the
admission of historical evidence at trial such as the protocols for the admission of elders’ evidence (many of these practices are set out
in the Federal Court’s Aboriginal Litigation Practice Guidelines).

Consideration should be given to how specialized rules can be incorporated into a more user-friendly architecture discussed in
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question #7 below.
Barreau du Québec

The Barreau feels that it is also relevant to consider restructuring the Rules to provide unique rules according to subject. This would
simplify usage even if certain rules are repeated.

Canadian Maritime Law Association

It is the view of the CMLA that the Federal Courts Rules already provide specialized procedures for maritime matters in Part 13
governing Admiralty actions. These specialized rules have clearly been of benefit. To the extent that other bars require similar
specialized procedures, then this should be accommodated. Specialized procedures permit rules to be tailored to the needs of that
practice area and also permit the Court to address specific areas of concern identifiable within a particular practice area.

(7)

Issue 7—Making the “Architecture”
of the Rules more User-Friendly

Discussion Points—Should the
manner in which the Rules are
presented be made more “user-
friendly”, for example, by introducing
an index, or by making the
presentation format more consistent
with the rules of other courts? Should
the Rules be presented in a way that
would facilitate web-based access? If
so, how could these objectives best be
achieved without precipitating
unintended substantive changes to the
practice in the Federal Courts?

Recommendations (C. Bowers and
N. Daigle)

Mr. John Morrissey

Some of the principles underlying these submissions are:
e Access to justice.
e Reducing the cost to litigants.
e Avoiding delay.

If the subcommittee wishes to look for more ideas concerning “global review”, it might examine (1) the recently revised rules
of several of the provinces and (2) some US sources. A list of some sources is at page 8 of these submissions [reproduced below].

[Possible Resources for the Subcommittee

Draft Quebec Bill — Code of Civil Procedure
http://www.justice.gouv.gc.ca/english/ministre/paj/procedure-a.htm
http://www.justice.gouv.gc.ca/english/ministre/paj/procedure-a.htm#message
Institute for the Advancement of the American Legal System
http://www.du.edu/legalinstitute/pubs/pilot_project_rules.pdf
http://www.du.edu/legalinstitute/pubs/civil _caseflow management_guidelines.pdf
Alberta Rules 2010

http://www.gp.alberta.ca/1125.cfm

BC Rules 2010
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There was overall consensus that the
architecture of the Federal Courts
rules did not require monumental
change. In fact, to do so, may
actually cause more problems rather
than simplifying the rules. For
example, to simply change the order
of the Rules would require an
important change in their
numbering, which would be
problematic for many of the
frequent practitioners before the
Federal Courts, and would not
necessarily be more self-evident than
the current version.

There was, however, agreement that
the Rules could be more user-
friendly. For instance, a detailed
table of contents should be included
at the outset of the Rules.

http://www.bclaws.ca/EPLibraries/bclaws new/document/ID/freeside/168 2009 01
Nova Scotia Rules 2009
http://www.courts.ns.ca/rules and forms 2011/rules and forms index 11 02.php]

The rules should be re-organized along the lines of the Ontario rules. An early version of the 1998 Federal Court Rules was well
organized but that organization was later abandoned.

The Nova Scotia website (reference below) is easy for a lawyer to use.
The Intellectual Property Institute of Canada (IPIC)

IPIC believes that the overall architecture of the Federal Courts Rules, and divisions into its various Parts (e.g. Part 4 for applications
and Part 5 for actions) follows a logical sequence and that a fundamental reorganization is not required. There may be individual rules
that are better placed elsewhere, which can be specifically considered as part of an overall review.

IPIC agrees that the litigation process should be made more accessible both to counsel who do not practice primarily in the Federal
Court and to the general public. This can be accomplished through revision to the various aids included within the Rules as well as by
providing improvements to the Federal Court's website.

IPIC recommends that a detailed and user-friendly table of contents be included in the Rules. An index and some basic commentary
for certain rules would also be helpful.

It is noted that Australia's Federal Court Rules 2011 includes 'notes' and 'examples' on certain Rules
(http://www.comlaw.gov.au/Details/F20111L 01551/Html/Text# Toc297989750).

For example, the rule on calculation of time provides:

(3) If the time fixed includes a day that is not a business day in the place where the act or thing is to be done, and the
time fixed is 5 days or less, the day is not to be counted.

Example
The Court orders that a document is to be filed and served within 3 days from Wednesday. Under subrule (3),
the document must be served on or before the following Monday (since Saturday and Sunday are not business

days).

Note Business day is defined in the Dictionary.
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Such notes and examples would be a valuable resource, particularly for self-represented litigants. IPIC recommends that similar notes
and examples be considered for the Federal Courts Rules.

As for web-based guidance, IPIC recommends that the Federal Court's website be expanded to include general outlines and specific
user guides for practice areas. These outlines and guides can be much more detailed and flexible than any notes and examples
included in the Rules. Examples from other courts include the Patents County Court Guide
(http://www.justice.gov.uk/downloads/guidance/courts-and-tribunals/courts/patents-court/patents-court-guide.pdf), the Information
for Litigants webpage of the Federal Court of Australia (http://www.fedcourt.gov.au/litigants/litigants.html) and An Introduction to
Civil Cases in the Superior Court of Justice
(http://www.attorneygeneral.jus.gov.on.ca/english/courts/civil/suing_and_being_sued_main.asp).

The FCA Registry and the Eastern, Western and Toronto Regions

A) Many litigants find the rules to be somewhat overwhelming, so any initiative to create more user friendly material
would be of great benefit to our clients who are not legally savy.

B) There is certainly an opportunity to use technology to better organize the rules. For example: using links in the electronic version
of the rules when a rule refers to a specific form, tariff, other rule, or practice directive.

Example: All bolded areas would be links to that particular document or rule;

Rule 66.

(1) Heading- the first page of a document prepared for use in a proceeding shall have a heading in Form 66 that sets out
(@) The name of the Court and the Court file number
(b) Style of cause in accordance with Rule 67.

IMM directive Re: Style of Cause

This would eliminate the need for client to search multiple places to ensure they have all the pertinent information.

Currently the form name corresponds with the Rule number Form 66- Rule 66, this should be maintained.

Yes a comprehensive index would be useful.
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As Federal Court of Appeal deal primarily with the application of the law and the Federal Court with matters on their merits (more
need for evidence and discoveries), this review may provide an avenue for further discussions with respect to whether the rules for the
two courts should now be separated.

This would allow for better clarification regarding the possibility of mediations and case management conference, available in Federal
Court but not in Federal Court of Appeal. This will also help to clarify jurisdiction issues for lay litigants.

Department of Justice

There seems to be a fair amount of cross-referencing required in the Rules now. The rules would be easier to navigate if the cross-
referencing could be reduced and an improved index is added. Practice Directions should be referenced in the rules to which they
apply (where possible).

The ordering of the rules is not always intuitive. A number of counsel suggest that the rules could be ordered more to reflect the order
in which an action or application is conducted. It may also facilitate easier comparisons with rules in other provincial jurisdictions if
the structure were similar to how the rules of superior courts are set out. This would have the benefit of making the rules more
accessible to counsel who do not regularly practice before the Federal Court.

Also, grouping of rules together that deal with the same subject matter would help: For example, there are a set of rules governing
expert witnesses at Rule 52. There are further set of rules on expert witnesses at Rules 279-280. Expert witness panels are dealt with
under the heading of “Evidence at Trial” (Rules on 282.1-282.2). The Code of Conduct for Expert Witnesses is located in a Schedule
at the back of the rules. Another example is the topic of discontinuances. The main rules for discontinuance are located at Rules 165-
166. However, the rule governing the discontinuance of a representative action is found at Rule 114(4), and the discontinuance of a
class action is dealt with in Rule 334.3.

Easy web access with hyperlinks would also assist access and use along with the other suggestions mentioned in question #4 above.

Counsel noted that there were recent structural changes to the rules in the following jurisdictions: Alberta, Nova Scotia, British
Columbia, and the Federal Court of Australia (a description of the rule changes addressed in these jurisdictions is set out in the
attached Appendix A ).

Community Legal Assistance Society
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e The Rules should be written in plain language. Legal jargon should be avoided.

Making the Rules more accessible and “user-friendly” in terms of their layout and organization is certainly an excellent idea.
However, it is more critical to ensure that, once a person finds what they are looking for, they can actually understand what is written.
This is especially true for unrepresented litigants who do not have legal training.

Barreau du Québec

The Barreau du Québec notes the complexity of the Federal Courts' uniqgue mechanism for parties who do not use them frequently, in
particular self-represented parties. Misconceptions about the Rules are a clear source of this problem.

As explained in the working document, the Federal Courts Rules are, to a large extent, uniform or transverse in that the same rules
apply to all proceedings before the court, regardless of the subject of the dispute. These rules are sometimes completed by specialized
rules that apply to certain types of proceedings. Therefore, the parties must also know the general rules for any application for
postponement, to amend a style, or any other such request.

Therefore, in immigration matters, the Barreau feels that all the rules that apply to a particular subject should be grouped together in a
single section, where the general rules and specific or specialized rules would be found. Such a structure for the Rules would reduce
scattering and risks of complications, and would encourage the parties to become proficient in the Rules.

Canadian Maritime Law Association

It is the view of the CMLA that the architecture of the Rules is adequate and that the Rules themselves are clear. The CMLA does not
consider that the format of the Rules should be changed substantially to bring them more in line with the rules of practice of any of
the provincial superior courts. There is a great degree of the difference between the rules of practice of each of the provincial superior
courts. By way of example, the architecture and substance of the Code of Civil Procedure of Québec varies greatly from the rules of
practice of the common-law provinces. Aligning the Federal Courts Rules with the rules of practice of any given provincial superior
court would not necessarily make them more familiar to practitioners from other provinces.

The CMLA nevertheless supports the initiative of the Federal Court subcommittee to make the Rules more user-friendly, even though
it is not a major concern of the Admiralty Bar.

There is little doubt that creating a detailed index of the Rules and the Federal Courts Act would be of great assistance to all
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practitioners and unrepresented litigants. This is an initiative that the CMLA supports. Web based presentation of the Rules permitting
ease of access and inquiry (such as plain language search ability) would also be advantageous to all users.

The CMLA suggests consideration be given to the creation of a "user-friendly" guide to the Federal Courts Rules which would be
made available at the various Registries of the Federal Courts and on the Federal Courts website. Such a guide would serve as a
primer for self represented parties, practitioners who are not used to appearing before the Federal Courts or interested members of the
public.

(8)

Issue 8—Other Areas of Possible
Reform (within the jurisdiction of the
Federal Courts Rules)

Discussion Point— Are there
other areas of potential reform that
should be considered by the Federal
Courts Rules Committee at this time?

A summary of the recommendations
found under issue 8 (C. Bowers and
N. Daigle) :

(1) Review of the rules re. Pleadings

Injustice may occur with material
fact pleading if the pleader does not
know all of the pertinent
information, particularly in
intellectual property matters.
Ideally, the rules would retain the
material fact pleadings, but permit
an appropriate form of court
ordered pre-action discovery.

(i1) Review of the rules re. Discovery

Mr. John Morrissey

SUBMISSIONS

1 Nature of Global Review

The present phase of global review is policy oriented. This should attract a considerable number of submissions. When the
subcommittee issues draft rules, even more comments will arrive.

2 Pleadings

Pleadings open the door to the judicial system. Our system requires that material facts be pleaded.

Injustice may occur with material fact pleading if the pleader does not know all of the pertinent facts. A person cannot engage the
system without material facts because the scope of discovery is limited by the pleadings and the “no fishing” rule. This lets the
opposite party hide information because it has not been pleaded.

A vicious circle may occur. It is improper to plead facts if the pleader has no reasonable basis to believe that the facts exist. But,
unless pleaded, the pleader has no way to explore the facts. (If I don’t know it, I can’t plead it. And, if | can’t plead it, I’ll never know
it.”)

An example is the infringement of a method patent behind locked doors. The patent owner may suspect infringement but have no
proof. An equitable bill of discovery may not be available.

I have a comment and a suggestion. The comment is that “notice pleading” would solve the problem because on discovery a party
could search for facts. The suggestion is that “enlightened” case management may provide the answer.

I doubt that notice pleading will be attractive to the subcommittee. Among other things, it opens the door to wide discovery. But
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In the intellectual property field,
more detailed rules would be
required re. certain elements. For
example, the relevancy of documents
in the conduct of discoveries;
examination for discovery;
inspection of documents;
cooperation of non-party witnesses
before trial, etc. This returns to the
concept of proportionality in that we
would use the complex rules for the
complex procedures, as opposed to
the simplified rules. The rules
committee may wish to consider the
possibility of eliminating written
examination for discovery (while
maintaining the oral examination),
along with the elimination of
discovery plans as a matter of
course, unless required by the case
manager. Finally, limits on
examination for discovery might also
be considered.

(iii) Case management

Expansion of the role of the case
manager is suggested.

(iv) Evidence and Trial Management

Evidentiary issues should be decided
before the trial and the rules should
encourage the production of joint
books of authorities and agreed

please think about it. Perhaps notice pleading coupled with close case management of discovery would work. Or the rules could retain
material fact pleadings but permit an appropriate form of court ordered pre-action discovery.

3 Pleading Patent Infringement

The next pleading issue does not require a rule change. It is noted only because it is still an issue for the Intellectual Property (IP)
profession. Possibly a practice direction would suffice by teaching IP lawyers how to plead and thereby obviate pleadings motions.

The pleadings issue is: How to plead a case of patent infringement?

Bertelsen v. Automated Tank 2011 FC 1219 (appeal discontinued on 22 Nov 2011 in file A-390-11) focuses the issue. May a party
plead patent infringement using the language of the patent claims?

It is insufficient to allege that a defendant infringes claims 1, 2 and 3 of a patent. It is insufficient to copy the language of the claims
into the statement of claim and make the same bald allegation.

It should be adequate to identify the allegedly infringing process or product and to use the language of the claims to describe the
attributes of the allegedly infringing product or process. The Bertelsen pleading does not appear to have done this but it did come
very close.

A pleading should be fine if it (1) identifies and then (2) compares the allegedly infringing process or product with the language of the
patent claims. Other than construction, the patent infringement analysis is a comparative process. In fact, that is how most patent
cases are pleaded. (Monsanto v. Schmeiser 2004 SCC 34 at para. 30)

4 Discovery

Here are several comments about discoveries.

e First, the test of relevance for document discovery in Rule 222(2) should be the same for an examination for discovery under
Rule 240(a). Under the present system, we use examinations for discovery to ferret out the documents not produced under
Rules 222(2) and 223(2) (a).

e Second, the test for relevance on discovery needs to be tightened. We live in a world where much of our communication is
preserved as “electronically stored information” or ESI. (The Sedona Principles are designed to address ESI.) The old Ontario
“semblance of relevance” test was too lax as is the Peruvian Guano test. Identifying the problem is easy. Creating a new word
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statement of facts.

(v) Costs

Do we keep our present rates
relating to costs, which generally
compensate, in part, the winning
party according to Tarif B and the
sliding scale of units? Instead, the
use of written cost submissions at or
following a hearing and directed tot
eh judge or prothonotary who heard
the matter could be the default
position. Query as to whether the
amounts under Tarif B should be
increased?

(vi) Increased role for the Reqgistry

One suggestion is to create a new
rule for an increased role of the
registry. For instance, the registry
officer could commence status
reviews on their own initiative for
inactive cases, without having to go
to the Court for directions.

(vii) Incorporation of e-filing and e-
service rules specifically

Although the Rules of practice must
remain neutral from a technological
perspective, query whether the e-
filing and e-service rules can be
specifically added to the Rules of

formula for a revised relevance test is difficult. It may be that the combination of (a) a new relevance test and (b) pre-
discovery case management will provide a solution of sorts.

| agree with those of the view that a party to an action should not be solely responsible for the documents that it produces.
There is too much room for hedging. An opposite party must have a right to make its own document enquiries but without being
burdensome, a nuisance or simply difficult.

e Third, we need to find a way to better conduct discoveries. Ideally, a judicial officer would sit through all discoveries and
make rulings in real time. An alternative is the availability of a judicial officer to take telephone calls to resolve discovery
disputes. Sometimes just a few comments from a prothonotary can set the parties right.

The present system of memorializing everything on paper, generating endless lists of outstanding discovery guestions, writing
“little legal memos with case law” on tens of issues and then appearing in court to argue a refusals motion is wasteful of resources and
money. This is craziness. The relevant rules are 95, 97 and 242. Use of Rule 95(2) is to be encouraged.

Two pages of a 25 page set of discovery refusals are attached to illustrate this point. The questions are real but the details
have been changed to disguise the case. See Appendix “D”.

e Fourth, the subcommittee should consider whether examinations for discovery should be time limited and extended only by
court order. This will force parties to identify their most important questions. My fear is that a time limit may encourage a
difficult party to be obstructive and thus to “chew up” discovery time. Sadly, this is yet another reason for closer judicial
supervision of discoveries. (viz., real time supervision by a judicial officer)

e Fifth, in some intellectual property cases, it is useful to see the allegedly infringing item. Other than inspection motions under
Rule 249, Rule 91(2) (a) and Form 91A are available and useful. Rule 91(2) (a) refers to “all documents and other material”.
Form 91 (Direction to Attend) uses the clearer expression “documents and things”. 1 suggest that Rule 91(2) (a) be amended
to employ the expression “documents and things” for conformity with Form 91.

e Sixth, there is the problem of getting non-party witnesses to cooperate with counsel before trial. This is an access to justice
issue. (There is no problem at trial because a subpoena can be issued under Rule 41.) | think that the time has come to loosen
up Rules 238 and 239. My experience has been that many witnesses do not “want to be involved” and are uncooperative.
Others have signed agreements forbidding voluntary cooperation subject to an exception for court orders. | would like to see
Rules 238 and 239 changed to permit pre-trial examinations of witnesses without the strictures of Rules 239(5). | suggest
further that Rule 238(3) (c) be deleted. I am not sure how other provinces handle this issue. It may be worth examining the
rules of other courts.
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practice. For instance, rule 140 is
being examined by the rules
subcommittee on technology.

(viii) Christmas recess be changed to
winter recess

This should be part of the next wave
of procedural amendments.

(ix) Removal of the requirement for
a motion when requesting an
extension of time, if there is consent
from all of the parties.

This should be part of the next wave
of procedural amendments.

(x) Certified record

It has been recommended that the
rules committee revise the rules re.
the treatment of the certified record.
This is already addressed by the
non-controversial procedural
amendments rules subcommittee.
The amendment is guided by the
Court of Appeal’s interpretation of
the present rules to require that the
certified record be attached to an
affidavit and then included in the
applicant’s or respondent’s record.
It would be beneficial if the rules
could be changed to make it clearer

Rule 239(5) is a gift to those who like to object. When is a question cross examination? If there is a hearsay exception, does
the rule against hearsay still apply? Does the question really call for hearsay?

e Seventh, on balance, | am not inclined to permit parties to have both oral and written examinations for discovery. A written
discovery is a writing exercise for lawyers.

e Eighth, I do not see a need for discovery plans. Leave it to the case manager to ask for a plan if it seems necessary. Discovery
plans need not be formalized.

5 Case Management

Case management works. By putting lawyers under deadlines, cases normally proceed at a better pace. Deadlines focus the mind.
Case management moves cases along to trial in a timely fashion.

The subcommittee may want to either (a) expand or (b) better define the role of the case manager. Rule 385(1) (a) is quite short. In
that respect, reference might be made to Ontario Rule 77. See Rule 77.08 in particular.

There is a need for informality where appropriate. A motion record should not be required where a letter will suffice. Rule 55 permits
a court to vary a rule in some circumstances. See also Ontario Rule 77.07(4). Motion records cost a lot of money to prepare.

6 Evidence and Trial Management

Does the subcommittee wish to include a rule or rules to resolve as many evidentiary disputes as possible before trial?

This topic is in the bailiwick of the trial judge and is likely not for the case manager. The points below can be raised at a pretrial
conference or conferences. (Rules 263, 270)

First, evidentiary issues ideally should be decided before the trial to avoid interrupting a trial with issues of admissibility. The Federal
Court Rules have a number of provisions designed to achieve that end. See Rules 275, 285 and especially Rule 286. Rule 286 is very
expansive. In addition, the court may resort to s. 40 of the Canada Evidence Act if required.

Second, agreed books of documents should be encouraged and settled before the trial. Likewise, an agreed statement of facts is useful
recognizing that an agreed set of facts may, in some cases, deprive the trial judge of some of the background to a case.
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that the certified record can be
considered by the court without the
need to attach it to an affidavit or
include it in the record of a party.

(xi) Class Proceedings

Rule 334.39 should be revisited in
order to deter class actions without
merit by allowing the Court to
award costs to or against a party in a
proposed or certified class
proceeding.

(xii) Review of the rules re. Service

Query whether proof of service is
really needed for almost every
document before it can be filed,
especially when service is not
disputed. Also, a rule specifically
addressing how to serve a tribunal
would be useful.

(xiii) New rule allowing the
applicant to requisition a hearing at
any time after their record is filed

The current process forces the
parties to wait a significant amount
of time after the records are filed
before they get to a hearing.

(xix) Expanded use of information

7 The Appellate Escalator

In the Federal Court, everything may be appealed to the Federal Court of Appeal.

Although beyond the jurisdiction of the Rules Committee, section 27 of the Federal Court Act should one day be amended along the
following lines:

@ Leave to appeal an interlocutory judgment of a judge of the Federal Court to the Federal Court of Appeal must be obtained
from the Federal Court of Appeal by way of a motion in writing with discretion for the court to ask for oral argument.
(b) The only exceptions to item (a) above are (1) interlocutory injunctions and (2) interim receivership orders. In these cases,
the right of appeal is preserved. No leave is needed.
8 Costs

Despite the discretion vested in the court by Rule 400, we have a “loser pays” system. Costs follow the event and are paid by the
unsuccessful party. This is the so-called “English Rule”.

My understanding is that Quebec is considering abandoning this system. (Quebec Official Publisher, 2011, Draft Bill to enact the new
Code of Civil Procedure at Articles 336 to 341. Hereafter Draft Quebec CPC Bill.)

Does the subcommittee want to increase “access to justice” by adopting the proposed Quebec approach?

The Intellectual Property Institute of Canada (IPIC)

Another area of possible reform relates to the area of cost awards and the reliance on a tariff (and in particular, Tariff B) when
assessing costs. IPIC recommends that the Rules Committee further consider whether the scale used for Tariff B is appropriate any
longer and whether Tariff B should be referenced for assessment of costs. The Federal Courts are already moving away from the use
of Tariff B with judicial recognition that the assessment process is inefficient. Instead, the use of written cost submissions at or
following a hearing and directed to the judge or prothonotary who heard the matter could be the default approach, leaving it open to
order an assessment in more complicated cases.

As mentioned above, reform of the Rules to impose limits on examinations for discovery might be considered. However, there are
differing views on the effectiveness and efficiency of imposing predetermined time limits on the duration of examinations, including
the observation that efforts to extend predetermined time limits may outweigh the value of imposing those limits. This might be
addressed by enhanced case management in the context of a case planning order.
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technology before the Federal
Courts

Currently the efiling with the
Federal Court is available through a
third party and there are fees
associated with online filing. The
Rules committee should consider
allowing electronic transmission via
email in-house, as opposed to having

to go through a third party provider.

It would be useful for the registry to
develop and maintain an electronic
correspondence list with parties
before the Courts.

(xx) Consultation with counsel
regarding hearing dates

It has been suggested that
immigration and refugee protection
lawyers be consulted when fixing
hearing dates, as is the case with
counsel in other areas of the law
before the Courts. In addition, itis
has been suggested that the judicial
vacation period apply to the
immigration field, as it does for the
other areas of practice before the
Courts.

(xxi) Expanded rules re technology

It has been suggested that there be
one definition of “document” which
includes a definition of electronic

The FCA Registry and the Eastern, Western and Toronto Regions

(A) It would be useful to add, at the end of the rules and forms, an index (as there had previously been) and tables that
chart the progress of the three types of cases, actions, applications and appeals. This point was also raised by Québec,
referring to the document prepared by counsel Morneau and Couto, at the Barreau's annual convention in June 2011.

One other technical comment could be considered: the prices (tariffs) have not changed since (at least) 1998, for
example photocopies at $0.40 a page.

B) Discussion point #1
Is there a possibility to increase the role of the registry? For example:

1) providing the registry with the authority to reject documents as it is done in other courts

2) Providing the registry with the ability to grant minimal extensions of time. Often we have documents where the document has
been served on time and filed on time but due to minor administrative issues (wording in a proof of service, minor style of
cause issues) the time required to be in compliance with the rules results in a late filing and the need for directions of the court.

3) Upon recommendation of their managers, staff could receive additional training and be granted a new authority that would
allow for the registry to make these types of decisions.

4) Training could be provided on where delicate issues regarding prejudice may be encountered.

5) The application of a second rule 7 request could be granted by the registry under this same authority. This may reduce the
more routinely request to the court for directions and help reduce the workload pressures on the Judiciary, allowing them to do
more mediation work. TCC in Ottawa exercises more authority than currently provided in the FCA and FC.

6) The registry may act as mediators (similar to how assessment officers are used now) and take a more active role in the
mediation process in place of the Court

7) The registry to initiate all status review without the requirement of a Court Order. We would also recommend that status
reviews be reduce from 180 days to 90 days.

Discussion Point #2
Filing/ serving with Electronic means

Rules governing the electronic filings and service provision should be incorporated into the existing rules. We understand there is
another sub committee looking at these issues. Points to be highlighted:
1) How e-mails are documented on files. Currently e-mails are not to be placed on file but with the registry using e-mail to
communicate orders and the often consent via e-mail between parties regarding consent and admittance to service, we need to
review how e-mail is used in the court and whether a uniform e-mail inbox similar could enhance our service to Canadians.
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document similar to that found in
PIPEDA. This is currently being
addressed by the rules subcommittee
on technology.

It has been suggested that Rule 32 be
amended to specifically permit a
“trial” to be conducted in whole or
in part by teleconference or video
conference means.

(xxii) Aecessity for a motion

It has been suggested that the rules
be slightly attenuated in order to
allow parties to submit corrections
by way of letter, as opposed to
motions.

2) Incorporate rules governing the use of electronics in the courtroom, this should not be governed solely by the media policy.

3) How service is effected using electronic means

Discussion Point #3
Generally areas of the rules where we see a need for clarification and or amendments include;

1) The reference to Christmas recess be changed to winter recess

2) Clarify entire part 4 of rules as previously mentioned above

3) Rule 8 (3) All motions in FCA are dealt with by Rule 369 not just extension of time requests.

4) Rule 15 hours of operation -Update — consider reducing counter hours to allow registry to focus on service to the court and
increasing client uptake on e-filing. Example registry counter hours 10 till 3 as currently in some Queen’s Bench courts.

5) Rules on enforcement of orders need to be clarified with more direction

6) Rule 50 needs clarification (too many negations). The registry often struggles with Prothonotary jurisdiction.

7) Rule 71 with the implementation of electronic e-filing, do we still need to disallow filing by fax (if they e-file we have to print
it, so there is no difference when using the fax)

8) Rule 140 —add e-service rules

9) Better clarity in the requirements for the contents in a request for a special sitting Rule 35 letter

C) Please find below some specific areas within the rules where we see some need for clarification and/or amendments:
e The reference to “Christmas” recess be changed to “Winter” recess.

e Rule 2 — The Federal Courts Practice would benefit from a general definition of abuse of process under Rule 2 of the FCRs
and additional clarity would be gained from the addition of two new rules — Set out the Court’s Authority — The court may, at
any time, on request or on it own initiative after having heard the parties on the point, declare an action or other pleading
improper and impose a sanction on the party concerned. (This means stricter penalties; parties may have Rule 7 privileges
revoked, or require leave to file any further motions, or ultimately dismissal of their application). Address abuse within an
application/action or appeal — excessive use of motions, leave request or other tactics are sought to impose unnecessary delays
in the proceeding, the Court may impose a sanction on the party concerned.

e Consider clarifying Part 4 of the rules as suggested in the WR Global Review Feedback Memorandum.
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Rule 7 amendments — a period provided by these rules may be extended by one half the original timeframe, once by filing the
consent in writing of all parties. A period extended on consent in accordance with subsection (1) may be extended by the
registry with the consent of all parties, a second time for one half of the original consented extension. (Meaning if your
original time frame was 20 days, you could extend on consent for an additional 10 days, and if needed the registry could grant
an additional 5 days). Amendments that would allow the rule 7 to be used more than once per step in a proceeding

Electronic Filing: Rule 7(1) needs to be amended to incorporate electronic filling as a method for filing documents.
Also, the provisions of electronic filing needs to be outlined such as filing deadline being midnight.

Rule 8 (3) - All motions in FCA are dealt with by Rule 369 not just extension of time requests.

Rule 15 - Hours of operation - Amend rule to accurately reflect the registry hours of the local office in each region (8:30 to
4:30). Update — consider reducing counter hours to allow registry to focus on service to the court and increasing client uptake
on e-filing. Example: Registry counter hours 10:00 until 3:00 as currently in some Queen’s Bench courts.

Rule 35 — Better clarity in the requirements for the contents in a request for a special sitting Rule 35 letter

Rules on Enforcement of Orders need to be clarified with more direction.

Rule 50 needs some clarification (too many negations). The registry often struggles with Prothonotary jurisdiction and Rule
50(2)(c) is particularly of concern.

Rule 51(2) — Clarify if the “Notice of the motion” can simply be a Notice of Motion or does it have to be in Motion Record
format pursuant to Rule 364.

Rule 71 - with the implementation of electronic e-filing, do we still need to disallow filing by fax (if they e-file we have to
print it, so there is no difference when using the fax).

Filing Affidavits - could a supplementary rule be created to address the issue of when an "amended" affidavit is filed (if the
other party has objected to the format of the affidavit filed at the first instance and changes are made to comply with the
Rules)?

Add email service provisions to the Rules (further to the Notice to the Profession)

Clarification of service by courier — the Rule on Proof of Service should address service by courier. There appears to be
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differing opinions across the county on whether Solicitors Certificates are acceptable when a courier is used.

Rule 133(2) — Clarify the definition of “forthwith transmit a certified copy”. The Calgary office used to courier the certified
copies to the respective DOJ office but has now changed the practice to simply faxing it. Service by fax was agreed upon by
the Edmonton and Saskatoon DOJ offices.

Rule 140 — add e-service rules

Rule 166 - Create a subsection that addresses discontinuance of case managed files.

Rule 262(1) - Reword to indicate that filing of PTC memoranda be within 10 days of when the PTC will take place (and not
allow for 30 days, which will often fall after the date the PTC is set for).

Preliminary Motions: Similar to Rule 352(1) which specifically addresses Leave to appeal, a rule should be created that
addresses the preliminary motions for extensions of time to commence a proceeding. Rule 8 merely addresses extensions of
time of the rules but does not address extensions of time to commence a proceeding. Currently, the rules are silent as to this
process and Rule 364 is followed. Having a rule that outlines the steps would assist the clients and the steps would assist the
clients and the registry.

Remove the requirement for a motion, when requesting an extension of time, if there is consent from all parties.

Create a rule to address Mediation Briefs (the Prothonotary in VVancouver often directs parties to file mediation briefs, but
there is no provision in the Rules for them).

Amend rules to allow faxes to be accepted until midnight (aligned with e-filings, which are currently accepted until midnight)
Cross reference all rules that require a filing fee to the appropriate Tariff section i.e. “see Tariff A”.
Create rules to address lay litigants who are indigent i.e. a rule that addresses requests to waive filing fees.

Create a rule similar to Rule 7 for IMM matters.

Department of Justice
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Although there were no other policy issues raised as such, some other areas of reform are suggested:

(1) Certified Record - It is recommended that the Rules Committee consider revising the rules regarding the treatment of the
Certified Record. At present, the parties must deal with the Certified Record three times (first under rule 317, then attaching
it to the Respondent’s affidavit, and then filing it yet again as part of the record).

The Court of Appeal has interpreted the present rules to require that the Certified Record be attached to an affidavit and then
included in the applicant’s or respondent’s record. It would be beneficial if the rules could be changed to make it clear that the
Certified Record when filed is properly before the Court and can be considered by the Court without the need to attach it to an
affidavit or include it in the record of a party. Alternatively, the rules could make it clear either that the Certified Record can
be included in the applicant’s or respondent’s record and considered by the Court without the need to attach it to an affidavit
or, if the Certified Record must be attached to an affidavit, that the affidavit attaching the certified record does not need to be
filed with the Court until it is filed as part of the applicant’s or respondent’s record.

Among other things, this will reduce the amount of paper or documentation that must be filed and served, and will also
minimize the confusion that results at present when the Certified Record is dealt with three times during one proceeding;

(2) Class Proceedings - In class proceedings, Rule 334.39 should be revisited. The Rules Committee should consider changing
the rules to permit the Court to award costs to or against a party in a proposed or certified class proceeding like it does in non-
class proceedings. The practice could mirror the Ontario class action costs regime. This would deter meritless or doubtful
class actions and encourage careful consideration before such proceedings are commenced.

Community Legal Assistance Society

1. Service: The current Rules require proof of service for virtually every document before it can be filed. This creates extra work
when service is usually not disputed. It is particularly difficult for unrepresented litigants who cannot swear a solicitor’s certificate of
service, and must therefore rely on opposing counsel to promptly return an acknowledgment of receipt or else pay for an affidavit of
service.

Also, there is currently no rule specifically addressing how to serve a tribunal. Given that a very large portion of cases involve a
federal tribunal, a rule clarifying this point would be useful.

2. Certified Tribunal Records:
a. Rules 317: Currently, the applicant can request any material that is in the possession of the tribunal under review and not in

39



2011/08/05

Issue

Comments

the applicant’s possession. In practice, most tribunals simply file the entire record. This ensures that the record before the court is
complete and avoids the difficulty of determining exactly what is or is not in the possession of the applicant. Rule 317 should be
amended to simply allow the applicant to request the entire record from the tribunal.

b. The Rules should clarify that the applicant is not required to re-file the entire tribunal record in affidavit form if the tribunal
has filed a certified record in court under Rule 317. This creates unnecessary duplication. To ensure the record is in a form that is
convenient for the court, the tribunal could be require to number the pages (which they generally do already) and provide an index of
the documents in the record.

c. The applicant should not be required to copy the entire certified tribunal record (or an affidavit attaching the certified
tribunal record) into the Applicant’s Record under Rule 309(2)(d). The tribunal record is often bulky and if it has been bound
separately in a convenient manner, copying the record creates unnecessary duplication.

3. Allow the applicant to requisition a hearing at any time after their record is filed: Rule 314 requires the applicant to wait until
the respondent has filed its record before requisitioning a hearing. However, a hearing date may not be available for several weeks or
months after the requisition is filed. If there is going to be a significant delay between the date the requisition is filed and the date of
the actual hearing, the parties might as well use this time to complete the pre-hearing process. The current process forces the parties to
wait a significant amount of time after the records are filed before they get to hearing.

Barreau du Québec
Use of information technology

Currently, the online case filing system at the court's registry is made possible through a service provider. However, the online
production costs are significant when a party must produce many documents at the same time. Parties must pay costs for each
document produced online, whereas these charges do not apply when the documents are produced by a court messenger, with just one
fee.

The Barreau therefore asks the Rules Subcommittee to consider returning to the production of documents by e-mail, eliminating the
need for a third party supplier. This was the preferred method of the court before the current mechanism was implemented.

Moreover, the Barreau hopes that methods will be developed to allow documents to be served electronically between counsel, with
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measures to ensure the integrity and reliability of the process. The Barreau notes that it is important to establish a simple user-friendly
system and develop an electronic mailing list.

Administrative measures

The Barreau du Québec hopes that counsel working in immigration and refugee protection are consulted when setting hearing dates.
To our knowledge, this is the only field before the Federal Courts in which the hearing is set without consultation with counsel.

Moreover, the Barreau feels that a judicial recess should also be provided, as is the case with other fields before the Federal Courts.
The current period set out in the Rules does not apply to immigration matters. In fact, the Barreau hopes there is more flexibility in
the summer schedule for counsel in this field who must deal with a large number of cases under the accelerated process.

We note that this measure is in keeping with the objectives and efforts to achieve a positive work-family balance. It would also
prevent additional procedural costs, for applications for postponements.

Mr. Elliot Goldstein

1. There could be one definition of “document” in the FCR and it could include a definition of “electronic document”, similar to that
found in PIPEDA. However, please bear in mind that PIPEDA is aimed specifically at documents that are stored electronically.
Whereas in the FCR, “documents” include things that are not electronically based, such as maps, graphs, plans, photographs, etc.

I would respectfully suggest that the definition of “document” specifically refer to digital images including digital still and digital
video images. These differ from traditional paper based images and from traditional computer records. While, such digital images can
be stored electronically on tape, DVDs, CDs, memory sticks (e.g., USB keys), memory cards (SD CF), and diskettes, they can also be
outputted as prints or displayed on a monitor.

2. Rule 32 could be amended to specifically permit a “trial” to be conducted in whole or in part by means of a telephone conference
call, video-conference or any other form of electronic communication. At present this rule applies only to “hearings” and it is not
clear whether the word “hearing” includes the trial of an action. Similarly in Rule 33, the word “hearing” would include a trial.

3. Rules 249 and 377-378 deal with the inspection and preservation of property — they could be amended to permit the inspection to
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be recorded on video, and the property “preserved” be recorded on video. This would also apply to experiments being recorded on
video. Such recordings are permitted in Ontario civil courts.

4. Rule 250 permits the medical examination of persons — the Rule could be amended to permit such examinations to be recorded on
video under certain conditions. Such recordings are permitted in Ontario civil courts.

5. Rule 287 could be amended to specifically refer to video presentations, computer demonstrations and Powerpoint™ type
presentations that were “prepared or obtained for use at trial”.

6. Rules 288 to 291, which regulate the use of discovery evidence at trial, could be amended to permit the use of any recorded
examination of testimony.

Me Claudia Andrea Molina

1. J’estime qu’il serait plus efficace de pouvoir déposer tout les dossiers, cahier de jurisprudence en format numérique.
2. Il serait aussi utile d’assouplir les regles afin de permettre les corrections de procédures par simple lettre sans avoir a rédiger des
requétes.

Canadian Maritime Law Association

The CMLA is generally satisfied with the Federal Courts Rules. There are, however, a few specific rules where some reform would
be beneficial and the CMLA will be making a separate submission addressing these potential amendments.
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Alberta Rules of Court:

Under the request of the Alberta Rules of Court Committee, the Alberta Law Reform Institute led a multi-year Rules Project to maximize the Alberta Rules of Court’s clarity, usability and
effectiveness. Their recommendations were regrouped in a final report, published in 2008.

The new Alberta Rules of Court (AR 124/2010), which came into force on November 1, 2010, are arranged in a logical, chronological order that reflects the progress of a lawsuit.
Fundamental premises are at the beginning and technical rules are at the end. The Rules are written in plain English and archaic or repetitive rules were deleted. Individual rules are numbered,
and rules within each part numbered, for example Part 1, Rule 5 is known as Rule 1.5; Part 5, Rule 27, Sub-rule 1 is known as Rule 5.27(1).

The Rules include an introduction to each part explaining “what this part is about”, information notes to assist the reader with respect to specific rules and cross-references to related
topics. In the electronic version, the cross-references are hyper-linked. Defined items are identified in the text and collected in an easily findable appendix. The Rules also contain a
comprehensive index.

Nova Scotia Rules of Civil Procedure:

The Nova Scotia Rules of Civil Procedure are partially interactive in their electronic version. For each rule of procedure, a link to the related electronic form appears. These electronic
forms can be filled out on the computer and printed from the Court’s website.

B.C. Supreme Court Civil and Family Rules:

OnJuly 1, 2010, new B.C. Supreme Court civil and family rules and revised schedules of fees came into force. The structure of the new Rules has been reorganized. It follows a more
logical and chronological flow, along with new, simplified terminology to modernize the rules.

Time periods are set in multiples of seven for easy calculation in weeks. Information on the new Rules, such as Q&As, tables of concordance, flowcharts and reference guides are available on
the Ministry of Attorney General website. The website also offers links to various multimedia and other self-help resources.

Further, the Supreme Court of British Columbia website has information for litigants who do not have lawyers, as well as links to the new civil rules, forms and fees. Self litigants are also
advised to try Clicklaw, a website that provides user friendly, searchable access to key legal information, education and help for British Columbians.

Federal Court of Australia Rules and e-Court strategy:

(1) Rules

On August 1, 2011, the Federal Court of Australia abolished its existing Rules and replaced them with a more modern set of rules.
The new Rules have an extensive table of contents (31 pages in length). They are divided into six separate chapters:
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Chapter 1 - Introductory provisions

Chapter 2 - Original jurisdiction — proceedings generally
Chapter 3 - Original jurisdiction — special classes of proceedings
Chapter 4 - Appellate jurisdiction

Chapter 5 - Judgments, costs and other general provisions
Chapter 6 - Disciplinary

Schedule 1 - Dictionary
Schedule 2 - Powers of Registrars
Schedule 3 -Costs

The introductory provisions refer to the general powers of the Court, the functions of the registrars and the registry, the way in which documents are filed and the like, and rules relating to
proceedings generally. Chapter 2 deals with the starting of proceedings, interlocutory proceedings and interlocutory processes. Chapter 3 deals with the original jurisdiction of the Court insofar
as it applies to special Acts. Chapter 4 deals with the appellate jurisdiction of the Court, Chapter 5 with judgments, and Chapter 6 with contempt.

Each chapter is divided into parts. The parts are the broad topic headings within each chapter, and each part is divided into divisions, and the divisions are subtopics of the parts, and the
divisions include the various rules. The new Rules are numbered according to the Part and Division they belong to. For example, for a Rule that is included in Part 2, the numbering will start at
2.01.

The Rules are written in plain language, use the active voice and are gender neutral. Archaic terms have been eliminated. The Court provides comparative tables with the new and old
versions of the Rules. The home page of the Court’s website features a prominent link to the Rules and associated information.

The Rules rely heavily on forms for the parties and lawyers to make use of. They are told the form which they must use, the documents which must accompany the forms, and the processes
which must be carried through to obtain the orders which they seek. The forms are easily found near the Rules.

The Court provides step-by step descriptions of the processes litigants must follow depending on the type of case they are bringing (e.g., admiralty, bankruptcy).

(2) e-Court strategy :

The e-Court strategy has been created to ensure that the Australia Federal Court is more responsive to the needs of the public in the 21st century. As part of its new e-Court strategy, the
Australia Federal Court currently provides the following services online:

0 “eLodgment” enables any member of the public, whether they be practitioners, law firms, corporate bodies or self represented litigants, to electronically lodge documents with the Federal

Court of Australia and the Federal Magistrates Court of Australia. eLodgment may be used to commence an action in either jurisdiction by enabling the lodgment of initiating documents and

any supporting documents. Similarly, documents pertaining to existing matters may be lodged via eLodgment as long as the file number is known.

o0 “Federal Law Search” allows the public to search for detailed information on specific cases.
44



2011/08/05
o “eCourtroom” allows parties and their legal representatives to participate in a virtual courtroom. The virtual courtroom assists in the management of pre-trial matters by allowing
directions and other orders to be made online by the relevant docket Judge.

o0 “eCase Administration” is a service that may be used by practitioners or parties to communicate with chambers' staff, on case related issues, in a secure environment. Only parties to the
matter or their legal representatives will have access to this service and access is restricted to those matters where they are a participant in the proceedings. It is in essence an effective case
management tool for both chambers and the participants in the matter.

0 “Commonwealth Courts Portal” and “My Files”: The 'My Files' concept is a single web-based interface (or portal) that integrates the electronic provision of information and services
mentioned above. The ‘My Files’ concept is delivered through the Commonwealth Courts Portal (CCP), a joint initiative of the Federal Court, Family Court and Federal Magistrates Court of
Australia. It provides web-based services to judicial officers, lawyers, litigants and court staff providing real-time information about cases before the courts. Users can obtain a composite, user
friendly view of their cases that provides information about documents filed and scheduled listing events, as well as details of any orders made.
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British Columbia Court of Appeal

Practice Directive (Criminal)

Title: Mental Disorder Appeals

Issued: 19 September 2011

Effective: Immediately

Cite as: Mental Disorder Appeals (Criminal Practice Directive, 19 September 2011)

This directive applies to all appeals filed pursuant to s. 672.72 of the Criminal Code. The intent of this Directive is to expedite appeals and to identify any unusual circumstances that require
special attention from the Court of Appeal. It is intended that appeals under this section of the Criminal Code shall be concluded within 5 months of the decision made by the Review Board. This
Directive is to serve as a guideline only. Individual matters shall be dealt with by a pre-hearing justice.

1. An appellant shall file at least five copies of a Notice of Appeal in Form 1 within 15 days of receiving a copy of the reasons for disposition from the Review Board or the Court (s. 672.72(2) of
the Criminal Code.)

2. The appellant shall serve the Notice of Appeal on all respondent(s).

3. Unless otherwise noted, the appellant shall file four copies of all material for the court and one copy for each counsel. The appellant is responsible for delivering a copy of the filed material to
the respondent(s).

4. An appellant shall file in the Court of Appeal a skeleton Appeal Book and any transcript of evidence of proceedings before the Court or Review Board. This material shall be filed within 30
days of the filing of the Notice of Appeal.

5. A skeleton Appeal Book shall contain the disposition of the Court or Review Board, any reasons for disposition and the Notice of Appeal.

6. A transcript may be filed in electronic format. If this is done, the appellant shall file only one paper copy of the transcript with the Court. The appellant shall also provide the respondent(s) with
an electronic copy of the transcript, or a paper copy on request.

7. Pursuant to s. 672.74 of the Criminal Code, the Supreme Court or Review Board will transmit the entire file to the Court of Appeal, including exhibits and disposition or placement decision.
8. The appellant shall file a factum 30 days after the skeleton Appeal Books and Transcript have been filed with the Court of Appeal. In the factum, references to the exhibits shall be to the
Review Board Exhibit numbers, which shall be sequentially tabbed according to their order of reference in the factum. On delivering the factum to the respondent(s), the appellant shall include a
list of exhibits, including the tab or page number of the exhibits in the supplementary appeal book, which are referred to in the factum.

9. On the filing of the appellant’s factum, the appellant may obtain a date for the hearing of the appeal.

10. The respondent(s) may request a full set of exhibits from the appellant and the appellant shall supply the exhibits within a week of the request.
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11. The respondent(s) shall file a factum 30 days after the appellant’s factum is filed. The respondent(s) shall deliver to the appellant the factum and a list of any additional exhibits, which were
referred to in the factum and which need to be added to the supplementary appeal book.

12. The appellant shall then prepare a supplementary appeal book consisting of all the exhibits referred to in the factums filed by the appellant and respondent(s).

13. Within two weeks of the respondent’s factum being filed, the appellant shall file a reply factum and the supplementary appeal book. This should be done at least two weeks before the hearing
of the appeal.

14. A Justice in chambers or a pre-hearing justice may abridge the times set out in this directive.

In Person Appellants

Where the appellant is unrepresented by counsel, a pre-hearing justice shall be appointed by the Chief Justice. A pre-hearing conference should be arranged as soon as possible. The Crown will
prepare a list of issues, which should be canvassed at the time of the pre-hearing conference.

History:

Replaces the criminal Practice Directive titled Mental Disorder Appeals, dated 2 March 1998.
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R.S.Q., chapter C-25
QUEBEC CODE OF CIVIL PROCEDURE

54.1. A court may, at any time, on request or even on its own initiative after having heard the parties on the point, declare an action or other pleading improper and impose a
sanction on the party concerned.

The procedural impropriety may consist in a claim or pleading that is clearly unfounded, frivolous or dilatory or in conduct that is vexatious or quarrelsome. It may also consist in
bad faith, in a use of procedure that is excessive or unreasonable or causes prejudice to another person, or in an attempt to defeat the ends of justice, in particular if it restricts
freedom of expression in public debate.

2009, c. 12, s. 2.
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From the October 7-9, 2011, October 24, 2011 and November 3, 2011
Examination for Discovery of JOHN SMITH on behalf of XYZ, Inc. and ABC Corporation.

APPENDIX “ D"
QUESTIONS REFUSED

ltem # | Q# Question Answer/Position

52 49 | [Was XYZ incorporated] about ten years after the Refused - argument
Plaintiffs were aware of the BUBBALOO trade-mark
registration?

55 69 | Who reviewed the Request for Documents, other than Refused — not relevant, unnecessary
[John Smith]?

56 70 | What [did] the Plaintiffs [do] upon receipt of the Request | Refused — not relevant, unnecessary
for Documents in order to determine whether they had
any of the documents that were requested?

57 71 | Whose decision was [it] not to provide the documents that | Refused — not relevant, unnecessary,
were requested? argument

58 82 | To inquire [how many of the individuals that are sought to | Refused — unreasonable, unnecessary,
be hired or employed by XYZ will be in the construction onerous
field]

59 84 | [Have] any of the individuals who are being hired [by XYZ | Refused — not relevant
in connection with the construction field been advised or
will be advised as to the existence of this lawsuit?

473 | 2075 | To inquire how the Globe and Mail became aware of [the | Refused — unnecessary
present] issue or dispute [referred to in Plaintiffs’
document 123 - - Globe and Mail article entitled “XYZ
Corp. has a BUBBALOO of a problem.”

474 | 2084 | To inquire whether [George Carter’'s October 2011 visit to | Refused — litigation privileged
Vernon, BC ] was the first time that anyone from the
Plaintiffs or on behalf of the Plaintiffs had attended at a
BUBBALOOQO retail operation.

475 | 2086 | To advise if there any other videos that have been taken | Refused — litigation privileged
of Defendants’ BUBBALOO stores

476 | 2089 | To produce any documentation, correspondence, emails, | Refused — litigation privileged

2011/08/05
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memos or reports in relation to [ George Carter’s October
2011 visit to the Defendant's BUBBALOO store]

ar7

2090

To the extent there have been any attendances at or
investigations of the Defendants’ BUBBALOO stores that
haven’t been produced as part of this litigation, to
produce them

Refused — litigation privileged

479

2099

To advise if the Plaintiffs have any information that the
operation of Hammer & Tong is known to Canadians

Refused — not relevant

483

2110

Have there been any other surveys conducted in
connection with this litigation [other than the Brown
confusion survey shown as Plaintiffs’ document 111]

Refused — litigation privileged
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