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Writing up the argument 

Writing up the argument 

 

● Introduction: where we are now 
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● Law 

● Argument – applying law to facts 

● Deploying facts for the first time in 

this section? 

 

 

What goes into the argument? 

What goes into the argument? 

● You considered this a long ago 

● Three things to consider: 

 (1) What sort of case do you have?  

  (esp. relevant for appeal courts)   

 (2) What arguments maximize your  

  clients’ chances of success? 

 (3) How to answer the case against  

  you? 
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1st consideration: 

what sort of case? 

(especially relevant to appeals) 

● An error correcting case? Or a big 

 jurisprudential case? 

● This dictates how much you write 

 and how many cases you have to 

 cite. 

 

 

 

 

2nd consideration:  

what arguments? 

● The controlling idea(s) in the case 

●  Competing contolling ideas:  which 

 maximize(s) clients’ chances of 

 success? 

● Appeals/JRs: remember the 

 standard of review 
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2nd consideration:  

what arguments? 

●  How many arguments to run? 

● Be selective  

● Judges as minimalists: comforted by 

simplicity, worried about complexity 

● Simplicity sells: don’t make it too 

intricate 

● Take issues off table? Concessions? 

 

 

 

3rd consideration:  

what is the case against you? 

●  Never avoid the case against you 

● When to deal with the case against 

you  

● How to deal with the case against 

you: special tools and techniques  
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● Easier than the facts section: law has 

its own structure 

 

Structuring the argument 

Structuring the argument 

●   “Point first”: often a short overview 

 paragraph at the start is helpful; 

 show order of arguments and why 

 that makes sense 

●  You may have already done this in 

 Part II (“Points in Issue”); if so, 

 maybe no need for an overview here. 
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●  How to order the arguments? 

● Strongest first? 

● Interrelated arguments: some things 

might have to be established before 

you can proceed into other subjects 

 

 

Structuring the argument 

●   Headings throughout 

● Make them specific 
  

 ► Bad: “The s. 8 argument” 

 ►  Better: “The police violated Mr.  

  Smith’s s. 8 rights” 

 ►  Best: “The police violated Mr.  

  Smith’s s. 8 rights by not getting a 

   warrant” 

 

 

 

Writing it up 
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● General assertions repel; concrete 

demonstrations persuade 

 

 

Writing it up 

Assertion: 
“The accused cannot 

complain that his s. 11(b) 

rights were violated because 

he asked for or consented to 

the delays.” 

 

Writing it up 

Demonstration: 
“The accused complains of 

delay he caused. She agreed 

to a trial date of June 1, 2007. 

Then seven adjournments 

followed: three with the 

accused’s consent and four 

on the accused’s insistence –

against the Crown’s wish.” 
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●  Clear simple sentences; clear, simple 

thoughts; go easy on the cases 

●  The tone (if you can): “This is easy. 

Decide in my client’s favour and we 

can all go home.”  

Writing it up 

●  Particular comments regarding 

cases: 
 ► When researching, you went on a long 

  case law tour. Spare the judge the tour. 

  Synthesize and simplify. 

 ► Less is more 

 ► How to choose 

 ► Selecting cases and dealing with bad  

  cases: your ethical obligations 

Writing it up 
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● The relationship between writing and 

planning/research 

● Give the judge some credit for 

knowing some law sometimes 

●  Avoid repetition – cross-reference to 

earlier paragraphs 

 

Writing it up 

●  In fact are big things 

●  Accuracy and completeness 

● Helpful citations: pinpoint references, 

official reports (some bilingual), 

proper font size; reference to 

physical material;  no supra, infra 

● Below the paragraph citations vs. 

footnotes. 

 

“Small things” 
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Special tools and techniques 

●  The use of the “quote snippet”  

 

 

Special tools and techniques 
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●  The use of the “quote snippet”  

 

 

Special tools and techniques 

●  The use of the “quote snippet” 
 

14. In Mooring v. Canada (National Parole Board), [1996] 1 

S.C.R. 75 per Sopinka J., the Supreme Court held that the 

NPB has the power to consider hearsay. Under s. 42, the NPB 

has the power “to consider all available information that is 

relevant to a case.” This led the Court (at p. 89) to find that 

the NPB had “a broad inclusionary mandate,” allowing it to 

take into account “all available information.”  

 

 

Special tools and techniques 



12 

●  The use of the “quote snippet” 
 

14. The NPB can consider hearsay. 

 

  Mooring v. Canada (National Parole Board), [1996] 1 

 S.C.R. 75 per Sopinka J. at p. 89 (NPB has “a broad 

 inclusionary mandate” and can consider “all 

 available information”)  

 

  NPB Act, s. 42 (NPB can “consider all available 

 information that is relevant to a case.”) 

 

Special tools and techniques 

●  Juxtaposition (viewing in context) 
(great for dealing with other side) 

 

 

 

Special tools and techniques 
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●  Juxtaposition (viewing in context) 
 

► My client stole $500 but they stole $50,000 (my 

bad with their worse) 

►My client stole $500 but then gave $50,000 to 

charity (my bad with my better) 

► My client gave $50,000 but other side gave 

nothing (my good with their bad) 

►My client gave $50,000 but the other side gave 

only $500 (my better with their good) 

 

 

Special tools and techniques 

●  Juxtaposition (viewing in context) 
 

► Sask. CA case X is against my client but CA cases 

from ten jurisdictions are against them. (my bad 

with their worse) 

►Sask. CA case is against my client, but it can be 

distinguished – Alta. Q.B. decision is on all fours 

with the facts here (my bad with my better) 

 

 

 

Special tools and techniques 
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●  Juxtaposition (viewing in context) 
 

► B.C.C.A. case supports my client. Their position 

has been rejected in ten jurisdictions. (my good 

with their bad) 

►B.C.C.A case supports my client. All they can find 

is a Man. Q.B. case. (my better with their good) 

 

 

Special tools and techniques 

●  Collection and exhibition 

 

 

 

Special tools and techniques 
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●  Lists 

 

 

 

Special tools and techniques 

●  Lists 

 

 

 

Special tools and techniques 
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●  Compression 

 

 

 

Special tools and techniques 

●  Compression 
     (not recommended): 

- Set out the dry legal test: “For X, there are three 

branches…” 

- Then plaintiff’s position on branch one, branch 

two, branch three. 

- Then defendant’s position on branch one, 

branch two, branch three. 

- Then why each branch is in plaintiff’s favour, 

going branch by branch.  

 

 

 

Special tools and techniques 



17 

●  Compression 
    (recommended): 

Plaintiff wins on the X test: 

(1) Branch one. (put all the branch one stuff here) 

(2) Branch two. (put all the branch two stuff here) 

(3) Branch three. (put all the branch three stuff here) 

 

 

 

Special tools and techniques 

● Pictures 

 

 

Special tools and techniques 
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● Pictures 

 

 

Special tools and techniques 

● Pictures 

 

 

Special tools and techniques 
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● Charts 

 

 

Special tools and techniques 

●  Dealing with uncertain law: take a 

stab 

 

Special tools and techniques 
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●  Dealing with uncertain law: take a 

stab 

 

Special tools and techniques 

● Dealing with the confused adversary 

 

Special tools and techniques 
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● Dealing with the inaccurate adversary 

 

Special tools and techniques 

●  What to do? 

● Tough times 

● Good times 

 

Oral argument 


