
 
Date: 20191002 

Dockets: A-321-19 (lead file),  

A-323-19, A-324-19, A-325-19, 

A-326-19, A-327-19 

Ottawa, Ontario, October 2, 2019 

Present: STRATAS J.A. 

BETWEEN: 

CHIEF RON IGNACE and CHIEF ROSANNE CASIMIR, on their 

own behalf and on behalf of all other members of the 

STK’EMLUPSEMC TE SECWEPEMC of the SECWEPEMC 

NATION, UPPER NICOLA BAND, COLDWATER INDIAN 

BAND, SQUAMISH NATION, TSLEIL-WAUTUTH NATION, 

AITCHELITZ, SKOWKALE, SHXWHÁ:Y VILLAGE, 

SOOWAHLIE, SQUIALA FIRST NATION, TZEACHTEN, 

YAKWEAKWIOOSE 

Applicants 

and 

ATTORNEY GENERAL OF CANADA, TRANS MOUNTAIN 

PIPELINE ULC and TRANS MOUNTAIN CORPORATION 

Respondents 

and 

ATTORNEY GENERAL OF ALBERTA and CANADIAN 

ENERGY REGULATOR 

Interveners 
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ORDER 

WHEREAS in its Order dated September 4, 2019, this Court granted leave to the 

applications but narrowed the scope of the issues that can be raised; 

AND WHEREAS this Court conducted a Rule 74 review and found that the notices of 

application filed by Tsleil-Waututh Nation and Squamish Nation were not in accordance with the 

Court’s Order of September 4, 2019; 

AND WHEREAS Tsleil-Waututh Nation and Squamish Nation have filed amended 

notices of application; 

AND WHEREAS this Court invited parties to make representations concerning whether 

these amended notices of application comply with the Court’s Order of September 4, 2019; and 

the respondents and the Attorney General of Alberta made representations and these have been 

read and considered; and Squamish Nation and Tsleil-Waututh Nation made reply 

representations and these have also been read and considered. 

AND WHEREAS in its representations, the Attorney General of Alberta alleged that the 

notices of application of Aitchelitz et al. and Coldwater Indian Band were also not in accordance 

with the Court’s Order of September 4, 2019; 

AND WHEREAS this Court invited Aitchelitz et al. and Coldwater Indian Band to make 

responding representations; and the Court has received the representations of Aitchelitz et al. and 

Coldwater Indian Band and has considered them; 
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AND WHEREAS these matters are all similar and can be dealt with together in this 

Order;  

AND WHEREAS the Court’s Order of September 4, 2019 does not prohibit arguments 

relevant to the nature, extent and quality of consultation required in the circumstances; and it is 

arguable that the existence of fiduciary duty, Indigenous rights and title interests can affect the 

nature, extent and quality of consultation required in the circumstances; 

AND WHEREAS the Court’s Order of September 4, 2019 requires that the focus of the 

applications be on the adequacy of the consultation that took place between August 30, 2018 

and June 18, 2019 to address the shortcomings in consultation identified in Tsleil-Waututh 

Nation v. Canada (Attorney General), 2018 FCA 153; accordingly, the relief sought in the 

applications must relate to inadequate consultation, not other matters such as fiduciary 

obligations and issues relating to Indigenous rights and title; 

AND WHEREAS as a result, stand-alone declaratory relief concerning breach of 

fiduciary obligations and issues relating to Indigenous rights and title cannot be sought in these 

applications;  

AND WHEREAS Tsleil-Waututh Nation has agreed that paragraphs 20-22, 46(j) and 

70(e) of its amended notice of application should be deleted; 

AND WHEREAS this Court issued a procedural and scheduling Order on September 20, 

2019 setting out timelines for swift resolution of the consolidated proceedings and adherence to 

those timelines is in the public interest;  
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AND WHEREAS to avoid unnecessary delay the Court will quash the relevant 

paragraphs in the notices of application or amended notices of application rather than requiring 

the filing of amended notices and further amended notices; 

AND WHEREAS the Court expresses its appreciation to the parties for their prompt, 

helpful and concise representations in this matter; 

THIS COURT ORDERS that: 

1. The following paragraphs are quashed:  

(a) paragraph 5 of the relief sought on page 4 of the amended notice of application of 

Squamish Nation;  

(b) paragraphs 20-22, 46(j) and 70(e) of the amended notice of application of Tsleil-

Waututh Nation; 

(c) paragraph 3(c) of the relief sought on page 3 of the notice of application of 

Coldwater Indian Band, insofar as it seeks a declaration that Canada breached its legal, 

constitutional and/or fiduciary duties to protect and minimally impair Coldwater’s 

Aboriginal title and rights; 

(d) paragraph 4 of the relief sought on page 3 of the notice of application of Coldwater 

Indian Band, insofar as it seeks a declaration that the order could not be made until 

fiduciary duties were met. 
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2. This Order is made without prejudice to the hearing panel’s ability to determine the 

admissibility, relevance and weight of any evidence. 

3. The Court’s procedural and scheduling Order of September 20, 2019 remains in effect. 

"David Stratas" 

J.A. 


