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There has been an interesting debate in recent years concerning whether the 

Supreme Court of Canada has exceeded its proper role when determining issues arising 

under the Charter. 

 

The debate rages, with one commentator suggesting that "the extent of judicial 

activism in Canada has been seriously exaggerated and, in any event, is not to be feared 

as inconsistent with democracy" and that "democracy is improved when we are forced to 

consider the effects of our actions on the unpopular and disadvantaged and that an 

independent and courageous judiciary is the best institution we have to remind us of those 

concerns".1  Another suggests that a "long tradition of parliamentary supremacy has been 

replaced by a regime of constitutional supremacy verging on judicial supremacy", with 

judges abandoning deference and self-restraint, transforming the courtroom into "a new 

arena for the pursuit of interest group politics".2 

 

I believe that an important observation concerning how the Supreme Court has 

performed has been left out of the debate.  The Supreme Court has released nearly 700 

judgments in which it has referred to the Charter and many of these are many pages long:  

its jurisprudence is massive and complex and it is not possible to see it as having only 

one tone. 

 

Has the Supreme Court been unduly bold or unduly shy when it comes to its role 

under the Charter?  It is not possible to give an unequivocal "yes" or "no" answer to the 

question.  Nevertheless, when one tries to answer the question, an interesting pattern 

emerges. 

 

First, let me begin by defining my terms.  I define "boldness" as a disposition to 

go beyond the limiting text of the constitution, to disrupt the legal status quo or to 



2 

interfere with what is normally seen to be the preserve of the legislature.  On the other 

hand, I define "shyness" as a disposition to stay within or even failure to implement the 

text of the constitution, to confirm the legal status quo or to defer to the legislature. 

 

In my view, the Court is not always or even generally bold.  I reject broad-brush 

analyses that conclude that judges have fallen prey to the "seduction of power" and 

"seized the opportunity" presented by the Charter.3  There are cases where the Court is 

astonishingly shy.   

 

On the other hand, I disagree with broad-brush suggestions that the "purposive 

approach" adopted by the Supreme Court was not revolutionary and that there are recent 

signs it is taking a more "minimalist" or more "deferential" approach.4  There are recent 

examples of boldness.  

 

However, at the risk of engaging in the same sin of broad-brushing but in order to 

assist this important debate, I do wish to identify one interesting general trend which 

admits of exceptions from time to time.   

 

In my review of the Supreme Court's jurisprudence, I have noticed that its 

approach to judicial review seems to be different depending on whether it is dealing with 

substantive matters5 or procedural matters.6  In substantive matters concerning the 

Charter the Supreme Court periodically displays a willingness to be astonishingly bold, 

while in procedural matters concerning the Charter the Supreme Court is usually shy.   

 

 

I. Substantively bold 

 

It is beyond the scope of this paper to examine whether the Supreme Court's 

substantive rulings are good social, political and public policy.  Many of the decisions 

endorse policies that I strongly endorse.  But that is beside the point of this paper.  The 
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point is that the Court has boldly waded into these areas, in many cases going beyond the 

invitation extended by the words of the Charter.  

 

 

1. Sweeping language about the role of the Court 

 

An interesting feature of the Court's jurisprudence is that nearly all of the broad 

pronouncements endorsed by the majority of the Court concerning its ability to engage in 

aggressive review of legislative decisions appear in decisions where it is reviewing the 

substance of government legislation.  For example: 

 

• In its first decision concerning whether the substantive requirements of an 

offence were constitutionally sufficient, the Court declared, perhaps naively, that 

doubts concerning the legitimacy of judicial review were over.7   

 

• At an early stage in Charter jurisprudence, the famous "living tree" 

metaphor for constitutional interpretation8 was planted into Charter 

interpretation.9 

 

• In its first decision concerning when a state official can search an 

individual's premises, the Court declared that under the Charter, the judiciary is 

the "guardian of the constitution" and the function of the Charter of Rights in that 

constitution is to provide for "the unremitting protection of individual rights and 

liberties".10 

 

• In recognizing sexual orientation as an enumerated and analogous ground 

under s. 15 and reading into Alberta's Individual Rights Protection Act a 

prohibition against discrimination on that basis, the Court strongly affirmed its 

ability to assess the substance of legislation, noting that the Charter was the 

choice of the Canadian people through their elected representatives "as part of a 

redefinition of our democracy".11 
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2. The purposive approach 

 

Early in its jurisprudence, the Court rejected narrow, textual interpretations of the 

Charter sections or resort to framers' intentions.12  It also rejected a comparison between 

the text of the Charter with the text of similar provisions of the Canadian Bill of Rights 

and the incorporation of that jurisprudence into the law of the Charter.13  Instead, the 

Court quickly endorsed, without much critical analysis or debate, the "purposive 

approach" to the interpretation of the Charter, an approach which it then aggressively 

used to define its view of the meaning of the various Charter sections.14  The Charter is to 

be interpreted in accordance with its purpose which is that "Canadian society is to be free 

and democratic".15  The court must be guided by "the principles and values essential to a 

free and democratic society" which include "respect for the inherent dignity of the human 

person, commitment to social justice and equality, accommodation of a wide variety of 

beliefs, respect for cultural and group identity, and faith in social and political institutions 

which enhance the participation of individuals and groups in society".16 

 

In adopting the purposive approach and in defining the purposes in that manner, it 

chose one side of the debate over judicial activism and, in the words of one commentator, 

joined the "worldwide rule of judges".17  The truly surprising thing is that there was 

virtually no debate in the judgments of the Court concerning this approach to 

interpretation of the substantive rights set out in the Charter.. 

 

While the purposive approach has been used to define the substantive content of 

the Charter sections, it has not been used to define fundamental procedural justice and 

this has greatly affected the protection of procedural rights under the Charter.18 
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3. The unwritten constitutional principles 

 

The Court has identified four, broad fundamental, substantive, unwritten 

principles in the Constitution that can be used by litigants as the basis of claims.19  It has 

also extended the substantive protections of judicial independence beyond the written 

guarantees in ss. 96-101 of the Constitution Act, 1867 and s. 11(d) of the Charter and 

explicit limitations in those guarantees.20  Some have powerfully asserted that the Court 

in these cases has boldly created new constitutional rights and obligations with little 

grounding in law or the text and contrary to the written amendment formula in the 

Constitution Act, 1982.21   

 

 

4. Imposition of positive rights on government  

 

The Court has interpreted the s. 2 freedoms very broadly and boldly,22 even 

interpreting them as requiring government to take active or positive measures to facilitate 

speech23 or association.24  The Court has effectively imposed positive funding obligations 

on government to end discriminatory regimes25 and to allow a person to have legal 

representation.26 

 

 

5. Freedom of expression 

 

The Court has interpreted s. 2(b) of the Charter very broadly and boldly.  Any 

words or conduct intended to express meaning is constitutionally-recognized 

"expression".27  Any government measure that has the purpose or effect of eliminating, 

limiting or creating barriers to expression violates s. 2(b) and is subject to judicial 

scrutiny of its reasonableness under s. 1.28  This has the effect of remitting a very broad 

range of human and corporate activity to judicial scrutiny. 
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6. Rights to self-incrimination and rights to silence 

 

The Court has been particularly bold concerning when a person is entitled to 

refuse to testify or to speak to the authorities.  Sections 11(c) and 13 seem to speak to the 

issue, offering rights of non-compellability and rights against self-incrimination.  

However, despite the absence of specific constitutional text on the subject and despite 

these particular guarantees, the Court has found what it terms "residual" protection for 

these rights in s. 7.29 

 

The Court has interpreted s. 7 as affording accused persons, suspects and 

witnesses with rights of silence and rights against self-incrimination in a number of 

circumstances beyond those envisaged by the written text of ss. 11(c) and 13.30   

 

The testimony of those in regulatory proceedings, administrative proceedings, 

commissions of inquiry or other legal proceedings cannot be used to incriminate them in 

later proceedings.  Section 13 provides that protection.  However, s. 7 provides 

"derivative use protection": all documents and information found as a result of the 

compelled testimony cannot be used to incriminate that person in later proceedings.31 

 

One important contribution made by s. 7 has been to constitutionalize the 

common law confessions rule as it existed in 1982 and, to some extent, broaden it.32  In 

the words of the majority of the Court in Hebert,  

 

…the drafters of the Charter viewed the ambit of the right to silence 

embodied in s. 7 as extending beyond the narrow formulation of the 

confessions rule, comprehending not only the negative right to be free of 

coercion induced by threats, promises or violence, but a positive right to 

make a free choice as to whether to remain silent or speak to the 

authorities.33 
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 Accordingly, whereas it used to be the case that there was no discretion to exclude 

evidence because of a police trick or other unfairness,34 that discretion now exists as a 

result of the Charter to the extent that the accused's free choice as to whether to remain 

silent or not is being interfered with or any other principle of fundamental justice is being 

infringed in cases where imprisonment is a possible consequence.   

 

 The traditional rationale for the common law confessions rule was that 

involuntary confessions were not reliable.  Cases under the Charter have replaced that 

rationale with a broader and multi-faceted one: the reputation and integrity of the judicial 

process, fairness to the accused, the principle against self-incrimination, the principle that 

the Crown must establish its case without the assistance of the accused and the need to 

ensure that "the coercive power of the state is held in check" and to "deter improper use 

of prosecutorial state authority".35  This is a bold departure from the common law. 

 

 

7. The protection of self-incrimination in the broad sense 

 

Section 7 has been boldly held to enshrine a protection against self-incrimination 

in the broad sense (as opposed to the narrower testimonial self-incrimination): accused 

persons cannot be conscripted against themselves or be forced to assist the Crown in 

making the case against them.36  The Supreme Court has confirmed that this is a 

"fundamental organizing principle" or "overarching principle" in criminal law from 

which many existing evidentiary rules emanate but also has the capacity to create law 

legal rules.37 

 

 

8. Innovation concerning substantive matters under the principles of 

fundamental justice 

 

The Court has been very innovative using the "principles of fundamental justice" 

under the Charter to identify substantive principles and apply them, often changing our 
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law.  It is frequently the case that the Court develops the principle without regard to any 

consideration of the interests of the state.  Some examples include the following: 

 

 ● Legislation that is substantively vague will be struck.38  

 

 ● A guilty mind must be present for conviction of offences with "stigma".39 

 

 ● Legislation cannot be overbroad.40 

 

● When Parliament creates a defence to a criminal charge, the defence 

should not be so illusory or so difficult to attain as to be practically 

unavailable.41 

 

   

    

9. Right to counsel 

 

 In the area of rights to counsel, the court has imposed positive obligations on law 

enforcement authorities to provide access to counsel.42  Interestingly, it has decided under 

s. 10, the express guarantee of the right to counsel, that there is no constitutional right to 

state funded counsel.43  However, under s. 7, despite the absence of any specific words 

guaranteeing a right to counsel and in seeming contradiction to its own jurisprudence, the 

Court has boldly recognized a constitutional right to state funded counsel in some 

contexts.44 

 

 

10. Right to equality 

 

The Court boldly interpreted s. 15 as being aimed at redressing historical 

disadvantage, a policy not evident in the words of the section.45  The Court has also 
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boldly recognized "dignity" at the core of the section.46  Claims of discrimination 

concerning procedural issues have received short shrift.47 

 

 

11. Aboriginal rights 

 

Aboriginal rights under s. 35 are technically not part of the Charter, but the 

Court's development of this jurisprudence confirms the trend of substantive boldness so 

evident under the Charter.  In developing the jurisprudence under s. 35, the Court has 

introduced a new law of treaty interpretation48 and a new law of evidence.49  It has also 

constructed a new justification test for these rights, a justification test that does not 

appear in the words of s. 35.50  

 

 

12. Reference to extraneous material 

 

In making its substantive decisions, the Court has occasionally considered 

evidence not under oath or subject to cross-examination, drawing upon their own 

understandings of social phenomena.  For example, in R. v. Butler, the Court drew upon 

literature written by out of court academics who were not subject to cross-examination.  

The Court simply adopted their work uncritically.51  In R. v. Sharpe, the Court was 

confronted by a factual record that was far from ample on the issue of the nature and 

extent of harm posed by child pornography.  This, however, did not stop the majority of 

the Court: it stated that it had a "reasoned apprehension of harm" concerning child 

pornography – i.e., an apprehension not based on evidence but based on its "common 

sense view" that such materials were harmful.52 
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13. The right to a remedy 

 

The Supreme Court has affirmed, in broad language, a general right to a remedy 

for rights breach.53  Later, it set out, in the broadest possible manner, an entire code of 

remedies.54  It has also set out broader remedial codes for the enforcement of other 

substantive rights.55 

 

 

14. Exclusion of evidence 

 

Before the Charter came into force the general rule was that illegally obtained 

evidence, if relevant, was admissible and judges had only a small, rarely exercised 

discretion to exclude evidence where its admission would be "gravely prejudicial" to the 

party against whom it was adduced, its admissibility is "tenuous" and its probative value 

was "trifling".56  This formulation of the discretion was broadened in R. v. Seaboyer.57  

Relevant evidence now can be excluded if its probative effect outweighs the prejudice 

caused by its admission.  For example, an accused's criminal record, although admissible 

under s. 12 of the Canada Evidence Act, can be excluded if its probative value is 

outweighed by its prejudicial effect.58 

 

One of the boldest areas has been the exclusion of evidence under s. 24(2).  When 

s. 24(2) was being considered in 1981 by the Joint Committee of the Senate and House of 

Commons on the Constitution of Canada, it seems that the drafters intended exclusion 

only in extreme circumstances.59  The courts, particularly the Supreme Court of Canada, 

certainly did not follow the drafters' wishes!60 

 

In R. v. Collins, the Supreme Court developed a three-fold test to guide the 

discretion to exclude evidence under s. 24(2):  

 

(1)  whether the admission of the evidence would affect the fairness of the 

trial;  
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(2)  the seriousness of the breach; and  

 

(3)  whether the administration of justice would be better served by admission 

or exclusion of the evidence.61   

 

The interesting thing about this test is that only the last factor mirrors the text of the 

section.  The first two factors are judicial construction. 

 

The Court has defined fairness of the trial as being whether the evidence being 

used is conscripted or not.62  Conscripted means whether the accused has participated in 

the discovery or creation of the evidence.63  If this is established and the evidence is not 

otherwise discoverable, then that is the end of the matter and the evidence is excluded.64  

The court has exalted the concept of conscription, or as it has put it elsewhere, the "broad 

principle of self-incrimination", ahead of all other interests, especially privacy interests in 

s. 8 of the Charter.65  There is no justification in the text or structure of the Charter for 

giving conscription such pre-eminent status under s. 24(2) and it would seem to be 

against the Court's oft-repeated statement, consistent with the text and structure of the 

Charter, that there is no hierarchy of rights under the Charter.66 

 

Section 24(2) provides that the remedy of exclusion of evidence is available 

where "a court concludes that evidence was obtained in a manner that infringed or denied 

any rights or freedoms guaranteed by the Charter".  This wording suggests that the party 

seeking to exclude the evidence must demonstrate a strict causal relationship between the 

rights breach and the evidence.  But that is not the case.  Quite contrary to the words 

"obtained in a manner that infringed…" the Court has held that there is no need for the 

party seeking to exclude the evidence to demonstrate strict causation in the legal sense67  

and that there need be only a sufficiently strong temporal or causal relationship68 in the 

sense of a single "chain of events"69 or a "single investigatory transaction"70 or the 

commission of the Charter violation in the course of obtaining the evidence.71   
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Boldness has also been shown in terms of the threshold for exclusion.  As a 

practical matter, the exclusion of a key piece of evidence for Charter breach terminates 

the proceeding as much as an abuse of process, which is also a Charter breach,72 can end 

the proceedings.  However, the Court has defined the threshold for the former under the 

Charter as being much lower.  Conscripted evidence is often automatically excluded even 

if its exclusion results in termination of the proceedings but an abuse of process 

terminates the proceedings only in the "clearest of cases". 

 

Although s. 24(2) is the only section that provides for the exclusion of evidence 

and although s. 24(2) prescribes an express test for the exclusion of evidence, namely the 

bringing into disrepute of the administration of justice, the Court has excluded evidence 

under two other sections of the Charter and on the basis of a test other than bringing the 

administration of justice into disrepute.  Section 11(d) provides for the right to a fair trial 

and if the admission of evidence impairs the fairness of the trial, it may be excluded 

whether or not its admission might bring the administration of justice into disrepute.73  

Similarly, under the remedial jurisdiction to grant an "appropriate and just" remedy under 

s. 24(1), the Court may exclude evidence even though exclusion is expressly addressed 

under a different test in s. 24(2).74  In boldly helping itself to these alternative grounds for 

excluding evidence, the Court was arguably inconsistent with one of its earlier cases.75 

 

 

15. Reading in remedy 

 

 On occasion, the Court has been remarkably bold in its use of the reading in 

remedy.  In Vriend, the majority of the Court wrote the words "sexual orientation" into 

the list of prohibited grounds of discrimination in Alberta's Individual Rights Protection 

Act.76  It could have declared the Act of no force or effect and suspended its declaration 

in order to give the Legislature an opportunity to consider its position and perhaps 

include "sexual orientation" into the legislation either unconditionally or with conditions 

that it felt were justified.77  However, it boldly did the Legislature's work for it, grabbing 

the legislative pen and writing the words into the Act without any conditions. 
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16. Interim stays 

 

In the area of interim stays of proceedings in constitutional matters, the Court has 

developed a test that readily permits Charter challengers to suspend on an interim basis 

legislation or decisions that they are challenging.  Courts will grant stays of proceedings 

if the challenger has a good, prima facie argument, the challenger will suffer irreparable 

harm and the balance of convenience is in the challenger's favour.78  The first two 

branches are almost always satisfied.79  As a result, the test comes down to the last branch 

which is a simple balancing between the public interests underlying the legislation or 

decision remaining in place against the interests of the challenger being able to go to 

court and have his or her rights tested.80 

 

This is a simple balance.  There is no threshold for the challenger to succeed such 

as the balance being "clearly" or "decisively" in the challenger's favour.  Theoretically, 

the challenger succeeds if the balance is in his or her favour on a 51%-49% basis. 

 

Further, the public importance of the legislation or decision can be minimized by 

a tactically intelligent challenger.  The shorter the period of time that the legislation or 

decision is suspended, the lower the impact on the public interest.  By undertaking to 

have the case heard in a short time, the balance can tip in the challenger's favour. 

 

It is also my experience that when a stay has been obtained, the case can 

sometimes settle in the challenger's favour with the result being a modification of an 

impugned decision or a legislative repeal or amendment – in substance, the interim stay is 

more like a final determination.  

 

By permitting challengers a fairly easy way of suspending or de facto changing 

legislation, the Court has been substantively bold. 
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17. Application of the Charter 

 

The Court has gone well beyond s. 32 in its application of the Charter.  Although 

the courts and judge-made rules are not specified under s. 32, the Charter clearly applies 

to those subject-matters.  Common law rules can be shaped, modified or abolished by the 

Charter81 and quite aggressively so: the Court has held that notions of deference or 

restraint do not apply when judge-made law is in question.82 

 

In Vriend v. Alberta, the Court found Alberta's Individual Rights Protection Act 

underinclusive because it failed to provide a prohibition against discrimination on the 

basis of same sex orientation.83  It read the words "sexual orientation" into the list of 

types of prohibited discrimination.  Vriend can be taken to be authority for the 

proposition that the Charter can be used against any private human rights regime that is 

deficient.  In effect, one can argue that if a human rights regime does not protect some 

form of conduct in the non-governmental sector that would otherwise violate the Charter, 

the regime must be deficient and must be read up to standard.  In this way, the Charter 

applies to both private and public sector conduct. 

 

 

18. Who can bring a Charter claim? 

 

On the issue of who can properly bring a Charter challenge, the Court has been 

quite bold.   

 

Corporations and other artificial entities can assert any of the freedoms that can 

possibly be exercised; only those freedoms that cannot be exercised by artificial entities 

are excluded.  Even when corporations and other artificial entities do not have rights 

themselves, they can use the rights of others to strike down charging sections or to attack 

regulatory provisions.84 
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Further, anyone can bring a challenge using rights that they themselves do not 

possess, through the vehicle of public interest standing as long as they satisfy the 

judicially-constructed test for public interest standing.  That test is a threefold test: the 

person seeking public interest standing must establish that there a serious issue raised as 

to the invalidity of legislation in question, the person is directly affected by the legislation 

or, if not, has a genuine interest in its validity and finally there is no other reasonable and 

effective way to bring the issue before the Court.85   The first two branches are fairly easy 

to meet.  The question usually comes down to the last branch.  In subsequent cases, the 

Court has applied that branch in an extremely aggressive and bold way to permit persons 

to be parties when it is perfectly clear that others could have brought the  proceeding.86 

 

 Finally, cases can proceed even though the particular dispute which gave rise to 

the case has been settled.87 

 

 

19. Summary 

 

 On the whole, the Court has pursued some astonishingly bold approaches to the 

substantive rights under the Charter.  It is far less bold - indeed, even shy - when it comes 

to procedural rights under the Charter. 

 

 

II. Procedurally Shy 

 

The Charter protects procedural rights primarily in two places: ss. 7 and 11 of the 

Charter.  In both areas, with rare exceptions, the Court has displayed a fair degree of 

shyness. 
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1. Procedural rights in s. 11 of the Charter 

 

Section 11 contains a significant number of important procedural guarantees.  On 

the basis of the text of s. 11, the procedural guarantees have been restricted to criminal 

law contexts or contexts where a "true penal consequence" is involved.88  It is interesting 

that the decision which so limited the application of s. 11 of the Charter, R. v. 

Wigglesworth, did not even once mention the purposive approach even though it was 

very much in vogue at that time and much of the decision is a careful analysis of the 

wording of the Charter sections.   

 

Section 11 and the various Charter guarantees in it, especially the s. 11(d) right to 

a fair trial do not apply to those in civil proceedings89 or administrative proceedings90.  

Interestingly, while s. 7 has been interpreted to provide "residual protection" for matters 

not expressly covered by s. 11(c), s. 7 has not been used to afford "residual protection" 

for procedural protections in administrative law and civil cases. 

 

Further, the test set out for the application of s. 11 of the Charter in R. v. 

Wigglesworth has itself been restrictively interpreted: for example, the s. 11 procedural 

rights are not available for penitentiary discipline that can lead to loss of remission and 

solitary confinement.91   

 

 

2. The principles of fundamental procedural justice under s. 7 of the Charter 

 

While the "purposive approach" held sway when defining the substantive content 

of most of the Charter sections and when defining the substantive content of the 

principles of fundamental justice, it has been noticeably absent when defining the 

procedural content of the principles of fundamental justice.   

 

The principles of fundamental procedural justice are the longstanding, time-

honoured principles of our legal system.92  They are not the principles which the judiciary 
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today believes ought to be part of fundamental justice but instead reflect what our legal 

system has accepted for decades.  This is a profoundly conservative vision of the 

procedural principles of fundamental justice would be developed at the time when broad 

purposive approaches were being developed elsewhere under the Charter. 

 

 

3. The principles of fundamental procedural justice as minimum standards 

 

The principles of fundamental procedural justice have been viewed as minimally 

acceptable standards of fair treatment, not higher standards that procedural regimes 

should rise to meet. 

 

One of the most influential cases concerning procedural rights in the Charter was 

R. v. Lyons.  The case is discussed in more detail below.  It is influential because it was 

one of the first purely procedural cases to be decided by the Supreme Court of Canada. 

 

In the course of its reasons in Lyons, the Court held that "s. 7 of the Charter 

entitles the appellant to a fair hearing; it does not entitle him to the most favourable 

procedures that could possibly be imagined".93  This particular comment has cast a long 

shadow: it been repeatedly applied in the Court's jurisprudence concerning procedural 

rights under the Charter.94   Provided a procedure meets minimal levels of fairness, it is 

acceptable. 

 

 

4. The application of procedural fairness to administrative tribunals and civil 

proceedings 

 

Administrative tribunals and civil courts are subject to obligations to afford 

procedural fairness at common law but those obligations can be ousted by clear statutory 

wording.  Can the Charter limit such statutes and guarantee procedural fairness? 
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The answer to that question depended on how the Court interprets s. 7 of the 

Charter.  Section 7 is the one right under the Charter that theoretically speaks to the issue 

of procedural fairness.  Section 7 guarantees the application of the principles of 

fundamental justice to those whose rights to liberty and security of the person are 

infringed.  The principles of fundamental justice seem susceptible to an interpretation that 

would include procedural fairness.  Obviously, the broader the interpretation of the rights 

to liberty and security of the person, the broader the scope of constitutional protection for 

procedural fairness.  A bold court in the area of procedural matters would be inclined to 

give the rights to liberty and security of the person a broad interpretation to ensure that 

the standards of "fundamental justice" have a broad application. 

 

However, the rights to liberty and security of the person have been given a fairly 

narrow interpretation.  Perhaps the best way to illustrate this is a close examination of the 

recent administrative law case of Blencoe v. British Columbia (Human Rights 

Commission).95 

 

Blencoe was a British Columbia Cabinet Minister who was subject to complaints 

of sexual harassment before the British Columbia Human Rights Commission.  The 

incidents were alleged to have occurred between 1993 and 1995.  In November, 1995, the 

Tribunal informed Blencoe that it set down the matter for hearing for March, 1998. 

 

Blencoe brought a proceeding in the British Columbia Supreme Court alleging 

that his rights under s. 7 of the Charter and at common law were infringed as a result of 

undue delay.  Blencoe relied on more than just the effluxion of time.  Two potential 

witnesses had died.  At first glance, this is a powerful argument, as the Supreme Court 

had already recognized that in the criminal context, the death of a key witness is 

sufficient prejudice for even a corporation to mount an unreasonable delay claim under s. 

11(b) of the Charter.96  Blencoe also raised other important forms of prejudice including 

unwanted media attention, treatment for depression, inability to be employed while the 

matter remained outstanding and having to leave British Columbia to escape the scandal.  
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At this point in the development of Charter jurisprudence, it seemed that Blencoe 

might get his relief under s. 7 of the Charter.  The Supreme Court had already recognized 

pre-charge delay under s. 7 of the Charter in criminal proceedings.   

 

Further, the success of Blencoe's Charter argument very much turned on the 

extent to which the principles of fundamental justice applied to administrative hearings 

generally and there had been some recent movement in that area.  The principles of 

fundamental justice apply when a person's right to liberty and security of the person are 

threatened or infringed.  By the time of Blencoe's argument in the Supreme Court, the 

scope of the rights to liberty and security of the person under s. 7. had broadened.  

 

In the first few cases under s. 7 of the Charter, the Court seemed to limit the rights 

to liberty and security of the person to freedom from physical constraint and 

imprisonment.97  Civil and administrative proceedings do not usually implicate the right 

to liberty and security of the person in this sense98 and so the broad "principles of 

fundamental justice" do not apply.  A forest of authority against the general application of 

s. 7 to private law civil and administrative proceedings grew.99 

 

The prospects for any further expansion of the scope of s. 7 were bleak: after all, 

in an early case only half of the Court accepted that immigration decisions concerning 

whether a person is a convention refugee affect the person's rights to liberty and security 

of the person100 and a little while later, even that was cast into doubt.101  The one glimmer 

of hope was R. v. Morgentaler in which the Court canvassed the possibility of 

infringements of privacy and psychological well-being associated with the statutory 

procedures for obtaining a therapeutic abortion but the decision could be explained as a 

security of the person case that would not affect a significant number of administrative 

tribunals. 

 

Suddenly, in 1995, there was a marked broadening of the Court's view of the 

rights to liberty and security of the person.  In R. v. O'Connor, four of nine Justices held 

that privacy interests are included in the right to liberty.102  Half of the Justices in B.(R.) 



20 

v. Children's Aid Society of Metropolitan Toronto held that these rights included the right 

to make decisions of fundamental personal importance.103  Again, half of the Justices in 

Godbout v. Longueil (City) endorsed this approach.104  Finally, the court unanimously 

endorsed this approach in New Brunswick (Minister of Health and Community Services) 

v. G.(J.) 105 and opened the way to the use of the principles of fundamental justice in any 

administrative hearing concerning decisions of fundamental importance.  

 

Right around the time of Blencoe, the Court had rendered decisions of 

breathtaking scope.106  The facts of Blencoe were somewhat sympathetic.  The table 

seemed set for expansion of the rights to liberty and security of the person under s. 7 and 

thus the broader applicability of the principles of fundamental justice to administrative 

tribunals. 

 

Blencoe was a retrenchment.  The Court confirmed that the right to liberty applied 

to "state compulsions or prohibitions" that affect "important and fundamental life 

choices".107  The Court did not allow an extension of Godbout to allow for the application 

of s. 7 to "any and all decisions that individuals might make in conducting their 

affairs".108  Further, the fact that a person was caught up in an accusatory regime 

potentially subject to significant remedial orders was irrelevant.  Instead, only 

fundamental important decisions were within the protection of s. 7 - a holding of very 

limited impact to administrative tribunals.   

 

As for security of the person, only state-induced stress that had a "serious and 

profound effect" or some effect upon "an individual interest of fundamental importance" 

was covered, not "the type of stress, anxiety and stigma that result from administrative or 

civil proceedings".109  The types of matters allegedly suffered by Blencoe - quite extreme 

- were not covered and there was no interference with his ability to "make essential life 

choices"110  

 

Blencoe has slammed the door on the application of the principles of fundamental 

justice - where constitutionalized procedural fairness resides - to most administrative 
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tribunals and civil courts.  Constitutionalized procedural fairness is something 

potentially111 afforded in criminal proceedings but is not generally available elsewhere.112 

 

 

5. Consideration of the state interest when assessing procedural requirements 

 

In assessing procedures under s. 7, the court must assess the broader state interest 

and the interests of society and balance them against the rights of the Charter claimant.113  

This is quite contrary to earlier statements of the Court in substantive contexts that 

emphasized that the issues of state interest and rights breach should be dealt with 

separately, with the former being considered under s. 1.114  By considering the state 

interest under s. 7 and engaging in a simple balance of that interest against the 

individual's interest, rather than requiring the state's interest to be considered under the 

more demanding Oakes proportionality test under s. 1, limits on procedural rights under 

s. 7 are more easily justified and more likely to be upheld. 

 

Another limiting consideration is that the principles of fundamental justice must 

vary according to the context in which they are invoked.115  This is another way of 

suggesting that state policies come to bear when procedures are being considered under 

the principles of fundamental justice. 

 

 

6. Unwritten constitutional principles and procedural guarantees 

 

The existence of unwritten constitutional principles gave rise to the possibility 

that procedural rights, such as the right to a hearing by an independent tribunal, might be 

available to administrative tribunals despite the absence of s. 7 protection.  The unwritten 

constitutional principles had been applied to guarantee the independence of provincial 

courts in non-criminal jurisdiction despite the fact that they did not enjoy the protection 

of s. 11(d) of the Charter or ss. 96-101 of the Constitution Act, 1867.116  Could the 

unwritten principles be applied to administrative tribunals?   
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In Ocean Port Hotel Ltd. v. British Columbia (General Manager, Liquor Control 

and Licensing Branch, the Supreme Court rejected that argument at least in the case of 

regulatory tribunals with a fair degree of policy content to their decisions.117 

 

 

7. There is not always a right to a remedy 

 

In Little Sisters Book & Art Emporium v. Canada (Minister of Justice),118 a gay 

and lesbian bookstore alleged discrimination by customs officials concerning their 

reviewing under the Customs Act of materials imported into Canada.  The majority of the 

Court119 found that there was discriminatory enforcement of the Act.  However, it granted 

no remedy for this particular problem.120  The minority121 agreed with the majority that 

deference was appropriate but felt that some remedy to address the discriminatory 

enforcement was required.  In its words, the Court should not "abdicate its duty to 

demand that the government justify legislation limiting Charter rights". 

 

 

 8. Impartiality 

 

The principles of fundamental justice include a concept of a procedurally fair 

hearing before an independent and impartial decision-maker122 but these only enshrine 

what was available under the common law123 and apply only if there is a breach of the 

rights to liberty and security of the person and these have been interpreted restrictively. 

Absent these rights, and absent a charge under s. 11, there is no general constitutional 

guarantee elsewhere or under the unwritten constitutional principles that a tribunal be 

independent and impartial and act fairly.124  
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9. Criminal law procedures 

 

There are a number of decisions that demonstrate shyness in the area of 

procedural protection. 

 

Section 643(1) of the Criminal Code provides that the Crown may admit evidence 

given at a preliminary inquiry when a witness is unavailable or unwilling to testify.  The 

Court rejected a s. 7 Charter challenge to the section.125 

 

A challenge to the procedures for fingerprinting and the absence of any guidelines 

for the exercise of discretion to fingerprint were unanimously rejected by the Court.126 

 

Amendments to the Parole Act in 1986 that were said to be procedurally unfair 

were upheld.127   

 

Concerns regarding the fairness of procedures followed in extradition proceedings 

have routinely been rejected.128  For example, in one case, the Court unanimously 

rejected arguments that greater procedural fairness should be afforded to an individual 

facing extradition.129 

 

In R. v. Lyons, the Court rejected arguments under s. 7 of the Charter that a 

dangerous offender application under the Criminal Code (which results in a sentence of 

imprisonment to a penitentiary for an indeterminate period) be determined on the basis of 

trial by jury.130  Further, the Court rejected an argument that s. 688 of the Criminal Code, 

in requiring proof that the offender constitutes a "threat" to the life, safety or physical or 

mental well-being of other persons, or that there is a "likelihood" of the offender causing 

injury, pain or other evil to other persons through a failure in the future to control his or 

her sexual impulses, is fundamentally unfair because it lowers the standard of proof 

required of the Crown below proof beyond a reasonable doubt.   
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In Lyons, the Court noted that the application procedure, set out in Part XXI of the 

Criminal Code, provided considerable protection and stated that s. 7 of the Charter "s. 7 

of the Charter entitles the appellant to a fair hearing; it does not entitle him to the most 

favourable procedures that could possibly be imagined".131  This particular comment has 

cast a long shadow: it been repeatedly applied in the Court's jurisprudence concerning 

procedural rights under the Charter.132   The Court noted that in a later hearing to review 

the indeterminate sentence, considerations of fundamental justice might require 

"enhanced procedural protections at such a review".  However, the court specifically 

suggested that a recommendation by a special report133 that a review be conducted every 

three years is not constitutionally required.134 

 

In R. v. Rose, a challenge to ss. 651(3) and ss. 651(4) of the Criminal Code 

concerning the order of closing addresses to juries narrowly failed in the Supreme 

Court.135  Subsection 651(3) of the Criminal Code requires counsel for the accused to 

make his or her closing address to the jury first if witnesses are called and examined by 

the defence.  Subsection 651(4) of the Criminal Code compels this same order of address 

where two or more accused are tried jointly and any one of them calls and examines 

witnesses.  By a narrow 5-4 margin, the Supreme Court held that these provisions did not 

infringe the right of the accused to make full answer and defence under s. 7 of the 

Charter or the right to a fair trial under s. 11(d) of the Charter.   

 

Rose is important because it defines, and in my view, substantially devalues the 

accused's right to make full answer and defence under s. 7.  The majority held that the 

right does not imply an entitlement to those rules and procedures most likely to result in a 

finding of innocence.  Rather, the right entitles the accused to rules and procedures which 

are fair in the manner in which they enable the accused to defend against and answer the 

Crown's case.  The central rationale of the majority is that the order of jury addresses 

does not significantly affect the knowledge that the accused will have, at the time of the 

defence address, regarding the Crown's theory of the case and interpretation of the 

evidence.  The majority seems to overlook the value of the "last word", an advantage that 

should belong to the accused who enjoys the benefit of the presumption of innocence in s. 
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11(d) of the Charter.  As well, there is a powerful argument that the sections unfairly 

require the accused to choose between two constitutionally protected rights, namely, the 

right to testify and to call and examine witnesses in one's defence, and the right to make 

full answer and defence to the Crown's jury address.136 

 

Cross-examination has been recognized as a principle of fundamental justice 

under s. 7 of the Charter that is critical to the fairness of the accused's trial.137  As a 

result, it has been held that the right to cross-examination should be interpreted in the 

"broad and generous manner befitting its constitutional status".138  But despite its 

importance, there are limitations on cross-examination and many of these have been 

upheld under the Charter.  For example, cross-examination must conform to the basic 

principle that all evidence must be relevant in order to be admissible and the probative 

value of evidence must be weighed against its prejudicial effect.139  It has been said that 

contemporaneous cross-examination of a witness is not necessary to guarantee a fair 

trial.140 Another limitation is that it cannot be used to elicit the prior sexual history of a 

complainant for the purpose of impugning her credibility141 and in this regard, the 

Supreme Court upheld the prohibition in s. 277 of the Criminal Code of cross-

examination on prior sexual history for the purpose of impugning credibility of the 

complainant.142  On the other hand, s. 276 was struck down since it provided a blanket 

prohibition on cross-examination on previous sexual history of the complainant in a 

sexual assault case regardless of the purpose for which that evidence was being adduced 

and such evidence could not be said to be of such trifling weight that its prejudicial effect 

would always outweigh its probative value.143 

 

 Closely related to the right of cross-examination is the right to confront a witness 

in person.  This right has not been upheld in the case of child witnesses. 144   

 

 The Crown cross-examining accused persons under s. 12(1) of the Canada 

Evidence Act about earlier convictions for the purpose of assessing credibility is not 

contrary to s. 7 of the Charter.145   
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The right to "trial fairness" in s. 11(d)  did not permit an accused to impeach 

earlier incidents which led to convictions even though they were ruled admissible as 

"similar facts".  The accused had, apparently with some pressure, pled guilty to those 

incidents and trial fairness did not outweigh the significant societal interest in upholding 

the finality of earlier criminal determinations.146 

 

In R. v. Stinchcombe147 the Supreme Court constitutionalized the accused's right 

to obtain pre-trial disclosure of evidence that may be relevant.  This may be seen as 

procedurally bold.  However, Stinchcombe was largely confirmatory of existing Crown 

roles148 and obligations149 and later cases have not been fully protective of the accused's 

right to make full answer and defence150 and disclosure of relevant evidence from third 

parties.151 

 

Indeed, the area of pre-trial disclosure was the venue for one of the Court's most 

notable acts of deference to Parliament's will.  In R. v. O'Connor, the Supreme Court set 

out a test concerning when an accused should be granted disclosure of counseling and 

other records in the hands of third parties in sexual assault cases.152   Parliament followed 

with legislative amendments which enacted the scheme envisaged by the dissenters in 

O'Connor.153  The Supreme Court, invoking the language of "dialogue", responded by 

accepting Parliament's will even though it was only supported by a minority in 

O'Connor.154  This legislation has been termed "in your face" legislation designed to 

overcome an unpopular Charter ruling.155   

 

Finally, in criminal proceedings, when there is procedural conduct by the Crown 

that is substandard, the Court may well recognize it as being substandard and may term it 

a breach of s. 7 but will seldom vindicate it through the granting of a stay of proceeds.  

The threshold for that remedy - the remedy that is often the only one in the circumstances 

that could fully vindicate the procedural wrong done - is very high indeed.156 
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10. Immigration procedures 

 

Immigration is an area of considerable shyness.  For example, in Canada 

(Minister of Employment and Immigration) v. Chiarelli157 the Charter complainant 

attacked the general scheme in the Immigration Act for the deportation of permanent 

residents who had been convicted of certain offences.  Under the scheme a person was 

deported without the decision-maker having to consider any information particular to the 

individual.  This was upheld on the basis that the content of the principles of fundamental 

justice must be considered in light of the principles and policies underlying immigration 

law, the foremost of which is that the individual does not have an unqualified right to 

enter or remain in the country.   

 

 

11. Disclosure of evidence in administrative proceedings 

 

The need for government confidentiality has been affirmed in many cases and has 

been invoked as a reason to deny disclosure in the administrative context.158  In Chiarelli, 

although the Charter complainant faced serious consequences (deportation), the Court 

held that the rather limited documentation disclosed to him and the general summary 

from an in camera proceeding did not violate the principles of fundamental justice.  

Failure to disclose evidence will not be a problem if, after the fact, the court considers it 

"an omission of much significance".159 

 

Those trying to assert Charter claims in administrative law and constitutional law 

can face an enormous obstacle.  Although it is often relevant to legal tests under the 

Charter to determine the "predominant purpose" of a body160 or to determine whether 

there is bad faith by the body,161 the Court has limited the availability of subpoenas that 

would shed light on those issues162 and has upheld the ability of government to suppress 

relevant evidence under s. 39 of the Canada Evidence Act.163   The problem is that 

requirements on administrative bodies to pass their records cannot be used for discovery 

purposes and discovery is not otherwise available against them. 
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12. Provision of advance notice 

 

In a dangerous offender application under the Criminal Code, the consequence of 

which is indeterminate detention of the respondent to the application, the Crown need not 

give advance notice that it intends to make such an application.164  This has been applied 

in other contexts.165  In regimes that do provide for notice, there is no requirement that 

notice be supplied at the earliest possible time – the only requirement is reasonable notice 

of  hearing in which rights might be affected and "reasonable" is a flexible criterion that 

permits adjustments to different situations.166 

 

 

13. Hearing rights 

 

The complete absence of a hearing before an important determination will violate 

the principles of fundamental justice.167  Note, however, that the general rule remains that 

a person is entitled to a hearing, not necessarily the best hearing that can be imagined.  

The principles of fundamental justice, however, merely confirm administrative law 

understandings; they do not extend them in any way.168  In this regard, the principles of 

fundamental justice insofar as procedures are concerned, unlike almost every other area 

of the Charter including the principles of fundamental justice in substantive matters, is 

merely confirmatory. 

 

The recent case of Suresh v. Canada (Minister of Citizenship and Immigration) is 

very shy concerning the issue of hearing rights.169  The case in part concerned the 

procedures that s. 7 required the Minister to follow in determining whether a refugee 

should be deported in circumstances where the refugee believes that he or she will be 

tortured or killed in the receiving country.  The Court held that s. 7 of the Charter does 

not require the Minister to conduct a full oral hearing or judicial process.  A refugee 

facing deportation to torture must be informed of the case to be met and this is to be 
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accomplished by provision of written material to the refugee subject to privilege and 

other valid reasons for reduced disclosure.  The refugee must be provided with an 

opportunity to respond in writing to the case presented to the Minister, and to challenge 

the Minister's information. In those submissions, the refugee is entitled to present 

evidence and make submissions. 

 

I find Suresh to be a remarkably "shy" decision in the area of procedural rights 

and s. 7.  The interests at stake for the refugee are about as high as they can be - freedom 

from torture or death - and there is no doubt that part of the assessment is the credibility 

of the particular refugee.  To hold that a written hearing is a satisfactory way of 

determining such important issues that may have matters of credibility bound up with 

them is astonishing! 

 

 

III. Assessment 

 

As I mentioned at the outset of this paper, it is certainly possible for one to find 

cases that seem to conflict with the central theme of this article.  For example, some 

aspects of R. v. Morgentaler are procedurally bold.  However, these cases are rare and 

arguments can be mounted explaining them away.170  The Court seems to be 

substantively bold and procedurally shy. 

 

I find this strange.  In substantive matters, the Court is examining the substance of 

government legislation, assessing its decisions and, if necessary, striking them down or 

rewriting them.  This opens it up to charges of interference and one would expect it to 

tread lightly.  On the other hand, in procedural matters the Court is reviewing matters of 

process that are more firmly rooted in its experience and expertise and one would expect 

it to be confident and aggressive.171  Denials of procedural fairness by administrative 

tribunals, for example, are frequently met with immediate and bold responses by courts.   
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Although there is a good case to be made that the Court should be substantively 

shy and procedurally bold, it would seem that the reverse is true – the Court is frequently 

substantively bold and procedurally shy. 

 

For reasons unknown to me, the Court seems to have reserved the purposive 

approach under the Charter to the definition of substantive rights.  Had it applied the 

purposive approach to the definition of procedural rights, it would have understood that 

fair process in decision-making is vitally important - it is not a subject-matter for minimal 

standards and refusal to provide the higher standards.  The highest praise that a judicial or 

administrative process can receive is when the losing party in a ruling says, "I'm upset 

that I lost, I disagree with the decision, but at least I was given the fullest opportunity to 

make the best case I could."   

 

Procedural fairness, when afforded, enhances the repute of the administration of 

justice, which is a Charter value specifically mentioned in s. 24(2) of the Charter.  It 

deserves a large and liberal, purposive interpretation just like all of the other important 

interests under the Charter. 
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